PRODUCT LIABILITY LITIGATION

What is product liability?

A. Theory of law intended to allow remedy for injuries covered by
defective products.

1. Defect: That condition which causes a product to be
unreasonably dangerous when put to its intended usual and customary usage, e.g., a
car being driven on the roadway.

2. Terms defective and unreasonably dangerous are
interchangeable. If a product is defective, it is necessarily unreasonably dangerous
under Alabama law.

B. Alabama created product liability law through common law court
decisions. Casrell v. Altec Industries. All of Alabama product law is common law made
by the Alabama Supreme Court at present. There are no statutory product liability
provisions at present.

C. Casrell v. Altec Industries created what is known as the Alabama
Extended Manufacturers Liability Doctrine (AEMLD). Under AEMLD, all persons in the
chain of distribution of a defective product are potentially liable. This means that not
only the manufacturer of the product, but all persons who were responsible for the
design and marketing of a defective product are liable for injuries that result from the
defective condition. Designers, manufacturers, consultants and retailers of a defective
product are all liable for the injury.

D. Liability is strict subject to certain allowable defenses. The
defendants may raise proximate cause as a defense, i.e., that the product or the defect
in the product did not cause the injury. The defendants may also raise the defense of
contributory negligence in the use of the product and assumption of the risk.

E. Retailers have a special defense of "no causal relation" available to
them. Under "no causal relation," the retailer can claim that it had no greater
opportunity to inspect the product than did the consumer and that it did nothing to the
product to cause the defective condition. Basically, this defense is available to retailers
who sell pre-packaged goods at retail where it did not do any assembly or modification
to the product before final sale.
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. What is a defect?

A. Generally, there are three types of defects. A product may be
defective by design, by lack of guarding or for a lack of proper warnings.

1. Good examples:

a. Bronco II: Rollover risk. Defective design. Twin |
beam suspension. Jacking lifts the center of gravity which leads to rollover.

b. Pinto: Fire hazard. Bad design of fuel tank location.

C. Lawnmower: Guarding defect. Sold without hood to
enclose the blade.

d. Prescription Drug: Warning defect. Label which does

not warn of adverse drug interactions, i.e., interactions with alcohol or other drugs.
[I. Proof of a Defect:

A. Must show proof that a defect exists and that the defect caused
injury. Generally, this will require expert testimony since most product liability cases
come down to engineering. Was there a better way to engineer the product and did the
lack of proper engineering lead to injury?

1. Most designers will admit that the designer or producer of a
product must analyze the product for hazards. A hazard is an unreasonable risk of
injury to the end user or a foreseeable user. If the use of the product is foreseeable, it is
considered an intended use.

2. Designers all agree that there is a three-step analysis they
should follow to remedy hazards. In general, if a designer finds a hazard in his product,
he must do one of three things. He must:

a. Design out the hazard,;

b. Guard the hazard; or

C. Warn of the existence of the hazard and give proper
instructions.

3. Defects must be designed out of the product before guarding

is considered and guard, if possible, before a warning is considered. No hazard should
be unremedied.
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V. Defect Must Cause Injury:

A. The claimed defect must be the proximate use and the cause in
fact of the injury. It must be the condition that precipitates the injury. There must be
some evidence to link the defect to the injury complained of.

V. Damages:

A. The gravamen of a product liability case is negligence. Thus,
actual damages are recoverable. Lost wages, pain, suffering, mental anguish and loss
of enjoyment of life are recoverable. In cases where wantonness can be proven,
punitive damages can be recovered. There is no limit on punitive damages that a jury
may award.

B. If death results from a product defect, the damages recoverable are

only punitive damages. Compensatory damages for wrongful death are not recoverable
in the Sate of Alabama.

EVIDENCE SPOLIATION - TACTICS AND STRATEGY

Spoliation of evidence claims constitute a growing, troubling issue in the practice of
plaintiffs' litigation. Although spoliation can occur in any case where there is some physical
piece of evidence such as weapons, heaters and extension cords, documents, or
maintenance records, this paper will focus on the doctrine of spoliation as it relates to the
investigation and preparation of a products liability suit. It is possible to litigate without the
product that is claimed to be defective. However, the loss or destruction of the allegedly
defective product or other evidence will encourage defendants to bring a spoliation claim
against the plaintiffs. It is the duty and responsibility of the plaintiffs' lawyer to his clients,
and to himself, to avoid such loss or destruction of evidence that will threaten his clients'

claims.
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Commentators have noted that spoliation claims are on the rise. The increasing
frequency of spoliation claims was discussed by Francis Hare, among others. Brother
Hare stated:

Judging from the sheer number of reported cases, the
destruction, alteration and other spoliation of evidence by a
party or prospective party to litigation has become widespread
in the past decade. Another possible explanation for the
growth of these cases is that evidence spoliation is being
detected with greater frequency. According to Lawrence
Solom, Professor of Law, Loyola Law School, and Steven
Marzem, an Assistant United States Solicitor General, "more
than eighty percent of the cases involving discovery sanctions
for evidence destruction have been reported since 1980." This
information may be stale news to those who regularly litigate
against large corporations; nevertheless, it is a sad
commentary on the state of our discovery system.

The cases that will be discussed herein recognize that spoliation of evidence can
occur along a continuum that ranges from negligent loss of evidence to outright intentional
destruction of evidence. Cases show that defendants are often accused of losing or
destroying crucial evidence. Oftentimes evidence that is crucial to a case may be in the
hands of potential defendants prior to trial. Defendants obviously have an incentive to
destroy or lose evidence that may incriminate them at trial. Thus, it becomes the plaintiffs'
burden to prevent the loss of evidence prior to trial or prior to the filing of suit. The loss of
crucial evidence may be devastating to the plaintiffs' case. If the loss or destruction occurs
during the plaintiffs' attorney's watch, the consequences to the attorney may not be
desirable.

The thrust of this article is to give some insight into avoiding spoliation claims by

defendants. Oftentimes, spoliation claims against plaintiffs are frivolous defense tactics
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intended to harass or intimidate plaintiffs. Although this article is not intended to be
exhaustive, it is intended to give plaintiffs' lawyers some insight into avoiding the issue

altogether.

The trend in the law is clear. While the Alabama Supreme Court still follows the
long standing policy of affording litigants a trial on the merits of their case whenever
possible, the court must balance the competing interests of the parties and maintaining the
integrity of the judicial process. The risk of becoming involved in a spoliation dispute in
today's litigation climate is very real. The consequences of becoming embroiled in such a
controversy may be onerous to the parties and their counsel. It goes without saying that
plaintiffs' counsel should take no action with regard to evidence in the case that would
invite a spoliation claim by the defense. Where this issue is concerned, the best offense is
a good defense. Do not leave the door open for defendants to bring such a claim against
your clients.

The best way to win a spoliation dispute is not to get involved in the first place. |
have attempted to set out below some procedures which plaintiffs' counsel may follow in
order to minimize the risk of becoming involved in a spoliation dispute. These suggestions
are cast in terms of product liability lawsuits, but they are probably equally applicable to any
case in which there is physical or documentary evidence which must be accounted for.
They are as follows:

1. GET CONTROL OF THE PRODUCT. If a potential product liability client
comes into your office, the first question you should ask him or her is, "Where is the

product?" It will be much easier to evaluate and prepare the case if you have control of the
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product. Getting control of the product as early as possible in the litigation will certainly
reduce the likelihood of its loss or alteration.

If the plaintiff owns the product or has possession of it, then gaining control
for purposes of the lawsuit is easy enough. However, if a third party or potential defendant
has the product, the issue becomes more problematic. At the very least, counsel for the
plaintiff should contact the party who has possession of the product in writing and put them
on notice of the fact that the product is intended to be evidence in a lawsuit and that they
have a responsibility to maintain the product in its present condition, unchanged, until the
lawsuit is resolved. If you intend to pursue the case and it is within your means, the
plaintiff's lawyer should try to purchase the product from the third party. It should be
remembered that unless the third party is made aware of the relevance of the evidence
sought, they have no duty to maintain it.

If it appears that the product is subject to eminent destruction, the plaintiff's
attorney should probably consider immediately filing a motion for a temporary restraining
order pursuant to Ala.R.Civ.P. Rule 65. Do not leave the door open for the defense to
claim that you lost the product on your watch. If the product is in no danger of being
destroyed, but is within the possession of a third party, the plaintiff's attorney may consider
filing a motion for pretrial discovery pursuant to Ala.R.Civ.P. 27. Trial courts will generally
grant this type of petition in order to allow the plaintiff access to the product to evaluate the
claim. Moreover, courts will generally grant an injunctive type request pursuant to Rule 27
to maintain the product "in its present state," unchanged, until the plaintiff has an

opportunity to examine it.
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It is extremely important to the plaintiffs' case that the plaintiffs' attorneys gain
control of the product early in the litigation. Therefore, it is incumbent on the plaintiffs'
attorney to take whatever measures are necessary to secure control of the product. Do not
be afraid to approach the court and ask for a temporary restraining order or permanent
injunctive relief if you are faced with eminent loss of the product or a recalcitrant third party.

Do not leave the door open.

2. PRIOR TO FILING SUIT, DO NO DESTRUCTIVE TESTING.
Disassembling a product for purposes of evaluating the case or testing it prior to filing suit
in such a manner that the product is damaged or altered substantially will invite a spoliation
claim. Testing which requires disassembly of the parts of the product may create an
irresistible opportunity for the defendant to claim that spoliation occurred. Russell Welch
and Andrew Marquardt recognized in their work, "Spoliation of Evidence," that "[p]laintiffs
are increasingly at risk of incurring sanctions for spoliation when the party has complete
access to the product before suit is filed but permits its destruction prior to the defendant's
inspection." However, if a spoliation motion is brought after testing has occurred, recall that
there is often a need for the defense to show culpability or willfulness in order to impose a
complete dismissal.

3. DOCUMENT EVERYTHING YOU DO WITH THE PRODUCT PRIOR TO
FILING SUIT. Consider videotaping and photographing each time you have any type of
inspection of the product or change the location of the product prior to filing suit. This will
help minimize the risk of a spoliation claim. It will also help minimize some of the potential

for confusion over the actions of the plaintiffs and their counsel as it relates to the product
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itself.

4. ONCE YOU FILE SUIT, INSIST ON A PROTECTIVE ORDER
SAFEGUARDING THE PRODUCT AND ALL OF ITS COMPONENT PARTS. Get the
defendants' agreement on how the product is to be examined and handled subsequent to
the filing of suit. Get the defendants to agree that there will be no destructive testing of the
product without an agreement of all parties. It is also helpful to set up an agreed protocol
to be followed for examinations of the product by experts for the plaintiffs and defense. For
example, it is a good practice to have the defendants agree to have all gross examinations
of the product concluded by a date certain. If destructive testing is to take place, it should
begin only after all parties have had an opportunity to complete a gross examination of the
product, and pursuant to a clear, explicit agreement of the parties. Any destructive testing
or disassembly of the product or any component parts thereof should be documented by
videotape or some other method of transcription agreeable to all parties. Securing the
defendants' agreement on these issues will help avoid confusion of the issues and lessen
the risk of spoliation claims.

5. COMMUNICATE WITH THE DEFENDANT. If you intend to do any testing
or examination of the product subsequent to filing suit, give the defendants notice of what
you intend to do. Invite the defendants to be present during examinations of the product.

6. THOROUGHLY DOCUMENT EVERY OCCASION ON WHICH YOU
EXAMINE THE PRODUCT. Nothing can insulate the plaintiffs from spoliation claims more
than clearly documenting their activities regarding the product. The more clearly the

plaintiffs' attorney documents his activities, the less likely it is that the defense will bring
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some sort of spoliation claim.

CONCLUSION

Spoliation claims are on the rise. The inclination of courts to enter dismissals of
plaintiffs’' cases is likewise on the rise. You can never be too careful, or too paranoid, when
it comes to handling evidence that will eventually become the centerpiece of litigation. The

best way to deal with a spoliation claim is to avoid it ever being brought in the first place.

HOT NEW AREA OF PRODUCT LIABILITY:

ADVANCE WINDOW GLAZING

LABARRON N. BOONE

. INTRODUCTION
According to the National Transportation Safety Association (NHTSA), an average of

7,492 people are killed and 9,211 people each year are seriously injured due to
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complete or partial ejection through inadquetly glazed windows. Advance window
glazing is a genetic term used to describe numerous methods used to ensure window
strength is sufficient to prevent occupant ejection in vehicles. Advanced glazing in the
right and front side windows could save an estimated 1,313 lives and prevent 1,297
serious injuries each year. Statistics such as these prompted the NHTSA to conduct
research on the potential safety advantages of utilizing advanced glazing materials in
front windshields.
Il. Potential Safety Benefits of Advanced Glazing

Partial or complete ejection out of windows was associated with 25% of all light
vehicle fatalities in 1993. The highest number of fatalities maybe attributed to the fact
that ejection increases the probability of death or serious injury. “Looking at the fatality
rate of occupants that were involved in non-ejection-related events and comparing the
fatality frequency to the fatality frequency of ejection-related accidents, it is seen that
the fatality rate for ejected occupants is 37 times higher, than for non-ejected
occupants.” The NHTSA Advanced Glazing Research Team has tested three types of
advanced glazing: (1) bilaminate glazing, in which a thin plastic film is bonded to the
glass; (2) trilaminate, in which a plastic film is laminated between two glass layers; and
(3) rigid plastic; which is covered with an abrasion resistant coating and thermoformed
to match the curvature of the tempered glass part.

Before the NHTSA could require window glazing in vehicles, it conducted a
multitude of testing to insure window glazing did not increase head injuries. The

Advanced Glazing Research Team research shows that head injuries are not increased
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by the use of window glazing. The Team used anthropomorphic dummies to measure
the impact forces applied to the head under various simulated conditions. They
conducted research on frontal impact, side impact and rollover collisons. All test results
showed that head injuries were not increased by the use of window glazing. In response
to this positive data, the federal government in the mid 1980’s began requiring advance
window glazing be placed in the front windshield.

Carl C. Clark, formerly of the Vehicle Research Test Center at NHTSA,
conducted research on glass plastic glazing. He determined that glazing is important
due to its ability to reduce the liklihood of ejection since there is a greater seriousness of
injuries sustained from ejection than from laceration.

lll. Pros and Cons of Using Advanced Glazing

The potential for severe injuries are greatly increased if an occupant is ejected
from the vehicle. Window glazing reduces the potential of occupants being ejected. It
is beyond dispute that occupants are much more safe if retained within the vehicle.
Advance window glazing is being used by all manufacturers in the front windshields.
However, auto manufacturers have been slow to install window glazing throughout the
vehicle even though all statistics show that lives will be saved if glazing is used
throughout the vehicle.

Manufacturers have given countless reasons for its unwillingness to incorporate
window glazing throughout the vehicle. First, manufacturers claim that head injuries will
dramatically increase because advance window glazing creats a much harder

windshield. Secondly, manufacturers claim that window glazing decreases visibility upon
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impact. Finally, they argue that it may be difficult to roll down the windows once the
window is distorted due to impact.

All of the manufacturers reasons for failing to install window glazing throughout
its vehicle overlooks the most important consideration -- window glazing decreases
severe injuries. All auto manufacturers readily admit that occupants are much safer if
they remain in the vehicle upon impact in an accident. Because of automotive
manufacturers’ knowledge of the high rate of ejection through front windshield,
manufacturers installed window glazing in the front windshield to protect occupants
involved in frontal collisions from ejection. But automotive manufacturers have not
placed window glazing throughout the vehicle even though the automotive industry
realizes that a substantial number of occupants will be ejected through side and rear
windows.

Why is window glazing safe in the front windshield, but not in other areas of a
vehicle?  Why are the pitfalls marshaled by manufacturers against placing window
glazing in the side and rear windows, inapplicable to the front windshield? There is no
good reason for the distinction. Manufacturers know window glazing will prevent
ejection and save lives. The reason for not placing window glazing throughout the
vehicle boils down to economics. It has absolutely nothing to do with safety.
Automotive manufacturers such as GM have alleged numerous downfalls to window
glazing, but the benefits far outweigh the downfalls. Yes, minor injury potential, such as
scratches and cuts, may be increased, but it is beyond dispute that severe injuries are

decreased when window glazing is utilized because the occupants remain in the
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vehicle.
CONCLUSION

Manufacturers have always performed cost benefit analysis to justify safety
decisions. Window glazing is another safety decision made by manufacturers on the
basis of cost. Window glazing cost more than the tempered glass used in the side and
rear windows of most vehicles. The manufacturer installed window glazing in the front
windshields because NHTSA concluded it would reduce severe injuries due to ejection.
But what about occupants ejected from other windows in the vehicle? Are they not
worthy of protection? Sure they are. All occupants deserve the maximum amount of
protection possible, especially when the cost is only $15.00 per four door vehicle.

Manufacturers are not willing to spend $15 more per vehicle to save lives.
Therefore, the gatekeepers for consumer safety must stand up and demand that public
safety come before corporate profits. If not, there will be unnecessary deaths on our
public highways from occupant ejection which could have been prevented by window

glazing.
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