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*No one should rely solely on the content of this Power Point 
Presentation to determine the eligibility of a Claimant, whether 
the Claimant meets the financial test for causation or the level 
of Compensation owed to the Claimant.  This Power Point is a 
partial summary of the settlement and is intended to provide 
introductory information to lawyers and CPA’s regarding the 
basic principles of the settlement and to provoke thought and 
discussion.  All claimants, attorneys and accountants should 
read the Settlement Agreement and Orders of the Court in 
making any specific determinations or providing any 
individualized advice pertaining to the settlement, submission 
of or calculation of any claim. This presentation is not offered 
as legal advice. 
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Claims Administration

 Patrick Juneau – Court Appointed Claims Administrator

 Court Supervised Settlement Program open as of June 4, 
2012

 File claims and obtain claim forms online at:  
www.deepwaterhorizonsettlements.com
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Industry Exclusions Are Generally 
Based on NAICS Codes

 North American Industry Classification System  Code 
(NAICS Code)

 The Claims Administrator shall determine the 
appropriate industry designation based on certain 
factors, primarily the NAICS Code on 2010 business 
tax returns.

Where excluded industries are not defined by 
NAICS Code in the Agreement, (i.e., Defense 
Contractors and Real Estate Developers), the 
Claims Administrator shall determine exclusion 
based on similar factors.
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Excluded Industries

Businesses Excluded Entirely
 Oil and Gas Industry

Business Economic Loss Claims Excluded (but Coastal and 
Wetland Real Property Claims permitted)

 Banking; Funds, Financial Trusts, and Other Financial 
Vehicles; Gaming; Insurance; Defense Contractors; and Real 
Estate Developers
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Moratoria Losses

 Business and Individual Economic Loss Claims Subject to 
Review for Potential “Moratoria Losses”
 Claims by those in the Support Services to Oil and Gas 

Industry shall be routed to a team dedicated to the 
evaluation of economic loss claims for Moratoria Losses.

 Claims for recovery of “Moratoria Losses” are excluded 
from the Economic and Property Damages Settlement 
Class but are expressly reserved.

www.deepwaterhorizonsettlements.com

7

Presenter
Presentation Notes
“Moratoria Losses” means any loss whatsoever caused by or resulting from federal regulatory action or inaction directed at offshore oil industry activity – including shallow water and deepwater activity – that occurred after May 28, 2010, including the federal moratoria on offshore permitting and drilling activities imposed on May 28, 2010 and July 12, 2010 and new or revised safety rules, regulations, inspections, or permitting practices.




Claims Processing under Settlement 
Program

 Must file a Claim Form
 Online submission preferred

 Documents and information with GCCF will be 
automatically transferred

 All payments under Settlement program are final 
payments with a release
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8



Claims Processing under Settlement 
Program

 A claimant can file multiple claims
 Once a Claimant receives a payment for a Claim, 

Claimant has 6 months to file all remaining claims

 Claims Program will expire by the later of:
 6 months after the Effective Date (final judgment 

and all appeals)
 April 22, 2014
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Administrator Duties – Claimant 
Friendly

 Claims Administrator has Obligations to Claimants under the 
Settlement Agreement:

 4.3.7:  The Settlement Program SHALL work with Class 
Members to facilitate assembly and submission of claim 
forms.

 4.3.7:  The Settlement Program SHALL use its best efforts to 
provide Class Members with assistance, information, 
opportunities and notice so that the Class Member has the 
best opportunity to be determined eligible for and receive 
the Settlement Payment(s) for which the Class Member is 
entitled
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Administrator Duties – Maximize 
Compensation

 4.3.8:  The Claims Administrator SHALL evaluate and 
process the information in the Claim Form in order to 
produce “the greatest Economic Damage Compensation 
Amount” that such information allows
 So, if a Claimant selects a Benchmark or Compensation 

period and a different Benchmark or Compensation Period 
provides a better result, the Claims Administrator shall apply 
the greater result
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Administrator Duties – No Special 
Deals

 4.4.7:  The criteria, documentation, proof and 
Compensation Amount provisions of each of the Claims 
categories shall apply equally to all Claimants regardless 
whether they are proceeding individually, represented 
by others, or proceeding as an assignee of an individual 
Claim
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Administrator Duties – GCCF Denials 
Fully and Fairly Considered

 4.4.9:  An Economic Class Member who had a claim with 
the GCCF that was rejected or denied by the GCCF for 
any reason shall be treated like any other Economic 
Class Member submitting a Claim to the Settlement 
Program. Specifically, there shall be no negative 
inference or presumption of any kind as to the eligibility 
or right of any Economic Class Member to receive a 
Settlement Payment under the terms of the Settlement 
Agreement.
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Filing a Claim

 File online at 
www.deepwaterhorizoneconomicsettlements.com

 Claim Forms and Instructions for each claim type

 Video tutorials available for filing

www.deepwaterhorizonsettlements.com
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Business Economic Losses
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Business Economic Growth: Benefits

Options to qualify for benefits:  
 Businesses in industries and geographic Zones 

most impacted by the DWH Spill are not 
required to present any evidence of causation.  
 If meet financial test, eligible for 

compensation regardless of facts and 
circumstances
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Business Economic Growth: Benefits

Wide range of options for other businesses to qualify for benefits:  
 All other businesses in the class have five different options to 

recover DWH Spill related losses.
 Separate frameworks created for Start-Up Businesses and Failed 

Businesses.
 “Business” includes claims for corporations, partnerships and 

business income reported on 1040 Schedules C, E or F.
Tailored evaluation process to qualify for benefits.

 Businesses in industries and areas most directly effected either 
automatically qualify or have lower qualification standards.

www.deepwaterhorizonsettlements.com
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Business Economic Growth: Benefits

Qualifying businesses receive compensation for ALL LOSSES
regardless of actual facts and circumstances. 

 All Zone A businesses and others with presumptions.
 All businesses qualifying using overall revenue 

trends.
 All other businesses can claim specific losses of 

contracts or reservations.

www.deepwaterhorizonsettlements.com
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Business Economic Loss Claims: 
Documentation

Documents required are generally available in the normal 
course of business (though some claimant specific situations will 
require additional information).   Claimants will generally need 
to provide:

 Completed Claim Form.
 Annual Income Tax Returns.
 Monthly and annual financial statements.
 Business structure and organization information.
 Sales or use tax returns and lodging tax returns (where 

applicable).
 Customer sales information (where applicable).
 Licensing information (where applicable).
 Other documents as necessary based on claim. 

www.deepwaterhorizonsettlements.com
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Overview
 Zone A (Yellow)

 Causation
 Presumed (All)

 Business economic loss calculation
 Compensation for Business Economic Losses
 Nuances for BEL for Start-up Businesses
 Compensation for BEL for Failed Businesses
 Compensation for BEL for Failed Start-up 

Businesses
 RTPs

 Zone B (Purple)
 Causation

 Presumed and Not Presumed Business 
Categories

 Tourism, Seafood Distribution, Charter Boats 
presumed

 Business economic loss calculation (same 
as Zone A)

 RTPs

 Zone C (Red)
 Causation

 Presumed and Not Presumed Business 
Categories

 Seafood Distribution, Charter Boats 
Presumed

 Business economic loss calculation (same 
as Zone A)

 RTPs

 Zone D (Transparent)
 Causation

 Presumed and Not Presumed Business 
Categories

 Primary Seafood Distribution Presumed
 Business economic loss calculation  

(same as Zone A)
 RTPs

 Other Causation Methods/Tests

 Potential Issues

www.deepwaterhorizonsettlements.com
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ECONOMIC LOSS ZONES

www.deepwaterhorizonsettlements.com

21



ECONOMIC LOSS - ALABAMA
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Economic Loss- AL, MS, West FL
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Economic Loss – Eastern FL
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Economic Loss – South Louisiana
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Economic Loss – SW Louisiana
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Economic Loss – SE Louisiana
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ECONOMIC LOSS - TEXAS
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Causation and Compensation –
General Concepts & Definitions
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Business Economic Loss Claims: 
Causation

Many businesses receive full presumption that all post-DWH 
Spill 2010 losses were caused by the Spill regardless of 
specific circumstances:

 All businesses in Zone A.
 Tourism businesses in Zones A and B.
 All Primary Seafood Industry claimants (landing sites, 

certain wholesale/retail dealers, primary processors 
and distributors).

 Secondary Seafood Industry claimants (processors, 
distributors, retailers) in Zones A, B and C.

 Charter Fishing businesses in Zones A, B and C.

www.deepwaterhorizonsettlements.com
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Tourism

 Businesses which provide services such as attracting, 
transporting, accommodating or catering to the needs 
or wants of persons traveling to, or staying in, places 
outside their home community

 Use NAICS codes:
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Tourism
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Tourism
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Seafood Chain in Business Economic 
Loss Program

 Primary Seafood Industry:
 Generally, these are entities that handle raw seafood

 Secondary Seafood Industry:
 Generally, these are entities that handle seafood that was 

packaged or processed by another entity
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Business Economic Loss Claims: 
Causation
Other businesses have multiple options to qualify for a full 
causation presumption providing compensation for all 
post-DWH Spill 2010 losses regardless of specific 
circumstances:

 Three revenue pattern tests based on changes 
when compared with historical results.  Size of 
fluctuation depends on where the business is 
located (Zone B and C have lower thresholds than 
Zone D).

 Proxy Claimant: Small businesses (less than $75,000 
revenue) may qualify by establishing a causal 
relationship with a nearby business which satisfied 
causation.

 Businesses unable to qualify based on Revenue 
Pattern tests may establish causation for specific 
lost reservations and contracts and be 
compensated for those losses.

www.deepwaterhorizonsettlements.com
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Causation and Compensation 
Months and Years

www.deepwaterhorizonsettlements.com
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 Causation:
 3 consecutive months in May-December 2010 as 

compared to the same 3 consecutive months in 2011 
as well as the same 3 consecutive months in either:
 2009
 The average of 2008 and 2009
 The average of 2007-2009



Causation and Compensation 
Months and Years
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Compensation:
 3 or more consecutive months in May-

December 2010 as compared to the same 3 
or more consecutive months in either:
 2009
 The average of 2008 and 2009
 The average of 2007-2009
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V-Shaped Revenue 
Pattern

Revenue decline in 2010 
Compensation Period (Zone B 

& C= 8.5%; Zone D= 15%) 
compared to the same months 

in the Benchmark Period 
year(s) followed by recovery 
(increase in revenues) in the 

same months of 2011 (B & C= 
5%; D= 10%).

Business Economic Loss Claims: 
Causation Revenue Trend Tests

Modified  V-Shaped 
Revenue Pattern

Revenue decline in 2010  
Compensation Period (B & C= 
5%; D= 10%) compared to the 

same months in the 
Benchmark Period year(s) 

followed by recovery (increase 
in revenue) in the same months 

of 2011 (B & C= 5%; D= 7%) 
plus additional items.

Decline Only 
Revenue Pattern

Revenue decline in 2010  
Compensation Period (Zone B & 

C= 8.5%; Zone D= 15%) 
compared to the same months 

in the Benchmark Period year(s) 
plus additional items including 

factors outside company’s 
control preventing recovery.

Benchmark 
Period

Spill
Period

Post Spill
Period

Apr 20
2010

Dec 31
2010

Benchmark 
Period

Spill
Period

Post Spill
Period

Apr 20
2010

Dec 31
2010

Benchmark 
Period

Spill
Period

Post Spill
Period

Apr 20
2010

Dec 31
2010
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Benchmark to Compensation
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Compensation Calculation
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Business Economic Loss Claims: 
Total Compensation

Total Compensation to the claimant is equal to the 
compensation from Step 1 and Step 2 increased by the 
RTP and then reduced by any prior DWH Spill-related 
payments:

Lost Variable Profits =

(Step 1 Compensation + Step 2 Compensation)

Total Compensation = 

Lost Variable Profits +  (Lost Variable Profits x RTP) 
- (DWH Spill Related Payments & VoO Offset)

www.deepwaterhorizonsettlements.com
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Risk Transfer Premium

 An enhancement factor multiplied by the Compensation 
Amount

 Accounts for risk of future injury, future oilings, uncertainty, 
etc.

 Works as a multiplier

 If someone has an RTP of 2.0, it is an effective multiplier of 3.0

 Example:
 Compensation Amount = $100,000
 RTP of 2.0 = $200,000
 Total Compensation = $300,000

www.deepwaterhorizonsettlements.com
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Effective Multiplier (Base Compensation + RTP)

Industry Zone A Zone B Zone C Zone D
Tourism 3.50 3.00 3.00 2.25
Charter 
Fishing

3.50 3.50 3.50 2.25

Primary 
Seafood 
Processor 
(Shrimp/Cra
b/Oyster

4.00 4.00 4.00 4.00

Primary 
Seafood 
Processor 
(Other)

3.25 3.25 3.25 3.25

Landing Site 
or 
Commercial 
Wholesale or 
Retail Dealer 
A 

3.25 3.25 3.25 3.25

www.deepwaterhorizonsettlements.com
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Effective Multiplier

Industry Zone A Zone B Zone C Zone D
Commercial 
Wholesale or Retail 
Dealer B, 
Secondary 
Seafood 
Processor, 
Seafood 
Wholesaler or 
Distributor, or 
Seafood Retailer 

3.25 3.25 3.25 3.25

Other Industry 2.50 2.25 1.25 1.25

www.deepwaterhorizonsettlements.com

44



Zone A – Saved by Presumption
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Zone A RTPs

www.deepwaterhorizonsettlements.com

 Effective Multiplier:
 Primary Seafood Processor (shrimp, crab, oyster) = 

4.00
 Other Primary Seafood = 3.25
 Secondary Seafood = 3.25
 Tourism = 3.50
 Other Industry = 2.50

47



Zone B

Causation is presumed for these 
businesses:

 Tourism
 Charter Fishing
 Landing Site
 Commercial Wholesale or Retail Dealer A
 Primary Seafood Processor
 Commercial Wholesale or Retail Dealer B
 Secondary Seafood Processor
 Seafood Wholesaler or Distributor
 Seafood Retailer

www.deepwaterhorizonsettlements.com
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Zone B
Causation is NOT presumed for any other 

business type not listed above.  

Causation may be established in one of 
several ways.



www.deepwaterhorizonsettlements.com
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Zone C

Causation is presumed for these businesses:
 Charter Fishing
 Landing Site
 Commercial Wholesale or Retail Dealer A
 Primary Seafood Processor
 Commercial Wholesale or Retail Dealer B
 Secondary Seafood Processor
 Seafood Wholesaler or Distributor
 Seafood Retailer

 Seafood Costs > 25% Total Food Cost
 Restaurants otherwise not presumed become presumed


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Zone C

Causation is NOT presumed for any other 
business type not listed above.  

Causation may be established in one of 
several ways.


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Zone B & C - Causation

V Shaped Revenue Pattern
1) Decrease of ≥ 8.5% in total revenues over 

a period of 3 consecutive months 
between May – December 2010 AND

2) Increase of ≥ 5% in total revenues over 
the same period of 3 consecutive 
months in 2011 compared to 2010

www.deepwaterhorizonsettlements.com

Benchmark 
Period

Spill
Period

Post Spill
Period

Apr 20
2010

Dec 31
2010
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Zone D

Causation is presumed for these businesses:
 Landing Site
 Commercial Wholesale or Retail Dealer A
 Primary Seafood Processor


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Zone D

Causation is NOT presumed for any other 
business type not listed above.  

Causation may be established in one of 
several ways.


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Causation for Zone D

V Shaped Revenue Pattern
1) Decrease of ≥ 15% in total 

revenues over a period of 3 
consecutive months between 
May – December 2010 AND

2) Increase of ≥ 10% in total revenues 
over the same period of 3 
consecutive months in 2011 
compared to 2010



www.deepwaterhorizonsettlements.com
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The Importance of Monthly 
Calculations
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Zone D RTPs

 Effective Multiplier:
 Primary Seafood Processor (shrimp, crab, oyster) = 4.00
 Other Primary Seafood = 3.25
 Secondary Seafood = 3.25
 Tourism = 2.25
 Other Industry = 1.25

www.deepwaterhorizonsettlements.com

58



Seafood 
Compensation Program
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Background on Seafood 
Compensation Program

Eligible claimants:
 Vessel Owners/Lessees
 Boat Captains
 Seafood Crew
 Oyster Leaseholders
 Finfish IFQ Holders

$2.3 billion Seafood Compensation Program
 Estimated to result in prompt claims payments of $1.9 billion 
 Projected $400 million balance (16% of program)
 It is expected that remaining funds will be distributed on a pro-

rata basis based on initial payments, but the Neutral may 
recommend an alternative distribution based on a review of initial 
distribution.

 Claims may be submitted after preliminary approval, but no later 
than 30 days after final approval of settlement

www.deepwaterhorizonsettlements.com

60



Compensation Frameworks

Shrimp
 Vessel Owner / Lessee Lost Income
 Boat Captains Lost Income

Oysters
 Leaseholder Interest
 Leaseholder Lost Income
 Vessel owner / Lessee Lost Income
 Boat Captains Lost Income

Blue Crab / Other 
 Vessel Owner / Lessee Lost Income (including trap damage)
 Boat Captain Lost Income

Finfish
 Vessel Owner / Lessee Lost Income
 Boat Captain Lost Income
 Individual Fishing Quota Holder

Lessee refers to “Commercial Fishermen Vessel Lessee”

www.deepwaterhorizonsettlements.com
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Coastal Real Property Damage 
Compensation


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Coastal
Payments

Base 
Minimum + RTP = Minimum Payment

A1 1,000 + 2,500 = 3,500

A2 1,100 + 2,750 = 3,850

B1 800 + 2,000 = 2,800

B2 800 + 2,000 = 2,800

www.deepwaterhorizonsettlements.com
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Compensation Framework for 
Wetlands Real Property Claims
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Compensation for Eligible Parcel in 
Compensation Category A Along SCAT Line

Compensation based on acreage 
calculated as inland distance from SCAT 
Line.

An Eligible Parcel is divided into three areas: 
Oiled Primary Area: 

50 feet inland
Compensated at $25,000/acre

Oiled Primary Area Buffer:
30 feet inland
Compensated at $10,000/acre

Non-Oiled Primary Area (if applicable): 
30 feet inland
Compensated at $11,000/acre

Length of oiled and non-oiled SCAT line is 
taken from the “Maximum Oiling Observed” 
file available on ERMA website.

Compensation Calculation for Hypothetical 
Parcel in Compensation Category A

 Each Eligible Parcel receives a minimum compensation 
of one acre of Oiled Primary Area and one acre of Oiled 
Primary Area Buffer (totals $35,000).
 An RTP of 2.5 is applied to the compensation amount.
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