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ASLEEP AT THE WHEEL

One of the most pressing dangers for everyone on the roadway today, truck driver fatigue, is
also one of the most preventable. As far back as 1995 it was found that driver fatigue was the
number one safety issue in trucking.' The problem continues to plague the industry:

Fatigue is just not as simple as revising hours of service regulations. It’s about
compliance. It’s about enforcement. It’s about fatigue risk-management programs
that encompass education and training... The Board sees a lack of compliance with
the hours of service regulations in many of the investigations that we are involved in.
And some of those are not just minor; some of them are fairly egregious....What
people in the trucking industry need to realize is they are professionals. They are
professional drivers, and the standard of care and the level of expectations for them
and their performance are higher. When they make poor choices it’s not just a
reflection on personal decision, but it impacts the entire industry because there’s an
expectation that there’s robust training and education, oversight, enforcement. And
I think that, often times in our investigations, we find that there is a lack of all of
those- not just the personal discipline, but company and the carrier’s oversight by the
enforcement authority."

‘When looking at accident statistics, the numbers for truck drivers and fatigue are quite
grim." Of these grim statistics, it was found that fatigue in a truck driver could be compared to the
impairment caused by the consuming of alcohol. A truck driver remaining awake for 17 hours had
the same effect as the truck driver having a BAC of .04%, the legal limit for a commercial truck
driver.” This same 17 hour time period without sleep resulted in response times 50% slower than
that of a well rested driver." A study also showed that truck drivers with 21 hours of sleeplessness
had the equivalent of 0.1% BAC which may be constituted as drunk driving.” In effect, truck drivers
who fail to obtain adequate rest will likely have impaired motor skills beyond that required to
operate a large commercial vehicle. These drivers are a danger not only to themselves but others
that share the interstates and roadways alongside them.

In one study, it was found that fatigue leads to: increased lapses of attention; slower
information-processing and decision making; longer reaction time to critical events; more variable
and less effective control responses; decreased motivation to sustain performance; increased



subjective feelings of drowsiness; decreased watchfulness, and decreased alertness to danger."! There
is little dispute that these problems have the potential to become deadly behind the wheel of a tractor
trailer truck. Thus, it was no surprise that researchers found that driving while drowsy increased an
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individual’s crash risk by four to six times.

Federal regulations prohibit a driver from operating a commercial motor vehicle when
impaired or likely to become impaired through fatigue. Those same regulations prohibit a motor
carrier from allowing their driver from operating a vehicle under those same conditions.” The federal
government uses the Hours of Service regulations in place to limit when and how long a commercial
motor vehicle driver may operate a commercial vehicle.* These regulations are based on an
exhaustive scientific review and are designed to ensure truck drivers get the necessary rest to perform
safe operations.™

On December 29, 2010, the Federal Motor Carrier Safety Administration published a Notice
of Proposed Rulemaking regarding commercial truck driver hours of service. The stated purpose of
the new proposed Rule is “[t]o promote safety and to protect driver health” as well as “reduce safety
and health risks associated with long hours.” *The proposed rule would make seven changes from
current requirements, which are designed to promote rested drivers and help insure fatigued drivers
are not behind the wheel of commercial vehicles.™ The comment period for the proposed rule
ended on March 4, 2011, but the agency has yet to issue final rule making. These proposed
regulations are to be applauded and would help insure that fatigued truck drivers were not behind
the wheel. However, lowering the hours a truck driver can drive will not alone solve the problem.
Commercial drivers must follow and motor carriers must enforce those rules...a job they are
currently neglecting in large numbers.

I was recently involved in a wrongful death case that occurred in Auburn, Alabama that
highlighted the need for driver’s to adhere to the regulations currently in place.®™ The driver of that
vehicle operated her truck from approximately 6 a.m. in the morning till 3 a.m. the next day
resulting in excess of 21 hours on duty time. Shockingly, this was after only being off duty less than
the required amount and only having a window of 6 hours to sleep. This fatigued truck driver killed
a stranded motorist who was standing beside his parked vehicle. The trucking company was forced
to ultimately admit that their driver had violated the Hours of Service regulations that were designed
to keep fatigued drivers off the road. That same company had internal documents stating that
fatigue kills. The document was sadly true.

Unfortunately, many trucking companies do not have the procedural safeguards in place to
reduce the likelihood of driver fatigue and prevent violations of the Federal on duty hour
regulations. The same case where the driver operated her vehicle for 21 hours revealed that the
trucking company had in excess of one hundred fatigue related Federal regulation violations.™
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Perhaps more egregious was the fact that the trucking company took the truck from the driver and
then gave it back within 6 hours grossly violating the 10 hour off duty rule. "It was only a matter of
time before this corporate culture of law breaking resulted in someone getting seriously injured or
killed.

Truck driver fatigue and violations of the hours of service regulations can result in punitive
damages to the trucking industry. This was the case in Sheffield, Alabama when a truck driver that
had been on duty for over 16 hours, which was over the HOS regulations at the time, had an
accident with a van that was carrying children; luckily there were no fatalities but a verdict for $2.5
million was awarded to the plaintiffs.®

Though it was not the case in Osborne, sadly, fatalities can be a very real result of fatigued
truck drivers. In 2009 a horrific accident in Miami, Oklahoma occurred when a truck driver began
driving at 3am and was in his 10™ hour of consecutive driving. The truck driver failed to notice
traffic was stopped on the interstate and, at 69 mph, slammed into the back of an SUV and
continued to drive over three additional vehicles.®™ The accident resulted in the death of 10 people
and injured 5 others.™ After an investigation the NTSB found the cause of the accident to be fatigue
due to acute sleep loss, circadian disruption associated with his work schedule, and mild sleep
apnea.™ The truck driver had slept for only 5 hours before starting the drive ™

As stated in a study directed by a leading human factors/ergonomics scientist, driver’s
fatigue leads to, among other things: 1) Increased lapses of attention 2) Slower information
processing and decision making 3) Longer reaction to critical events 4) More variable and less
effective control responses.™ Each of the aforementioned consequences may have been a factor in
the Texas case of Ashton v. Knight Transp., Inc.™"

In Ashton, an accident occurred when a minor under the influence of alcohol ran a stop sign
and collided with the plaintiff’s vehicle; allegedly, Mr. Ashton survived the crash and crawled out of
the vehicle at which point he was struck and killed by an eighteen-wheeler driven by the
Defendant.™ Records indicate the Defendant Driver had driven over the federally mandated hours
of service.™ The records showed that Muthee (the truck driver) had been driving in violation of
legally permissible hours in the days leading up to the crash and that Knight (the driver’s employer)
was aware of this fact before the accident. ™ The record also indicated that the Defendants
attempted to conceal or destroy various pieces of evidence. A witness stated the truck drove through
the debris of the accident at a high rate of speed, made impact with the victim, slowed down and
stopped, then drove from the scene.™" The Court went on to rule the Defendants spoliated
evidence, granted the Plaintiff’s Motion for Sanctions, and allowed a claim for punitive damages.
The accident shows signs of potential truck driver fatigue and some of the known impairments of
truck driver fatigue. If the truck driver stayed within the HOS, it could be argued that the life of Mr.
Ashton may have been saved.
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It was reported during the writing of this article that a fatal collision in South Carolina
involving a tractor trailer was the result of a truck driver who fell asleep at the wheel.™™ The truck
driver fell asleep drifted off the road and awoke jerking back onto the road.” It was found this
driver suffered from a sleep disorder.™" At least three people were killed as a result of the South
Carolina incident.



Photo of devastation caused by
fatigued driver in South Carolina

Abiding by the regulations set forth by the FMCSA, especially the HOS, can save lives.
Since the last major change to the HOS that was done in 2004, the National Highway Traffic Safety
Administration (NHTSA) said the trucking industry has never been safer. There was a twenty
percent reduction in fatalities involving large trucks from 4,245 in 2008 to 3,380 in 2009. This is the
lowest number of annual truck related fatalities in recorded Department of Transportation history
and represents a 33 percent decrease in fatalities since the improved hours-of-service regulations first
became effective in January 2004.°* The transportation of commercial goods via trucks has
benefitted and transformed our country; it has effectively provided Americans with the convenience
of goods from across the nation and other countries. The safety of those that operate the CMVs and
those they share the road with is paramount. Countless studies and statistics show that a strict
enforcement of the HOS is necessary to save lives and increase efficiency of the commercial trucking
industry. Accidents involving large trucks will happen, but many, especially those related to fatigue,
can be avoided by following the regulations set forth by the FMCSA.
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