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| NTRODUCT| ON

Not so long ago, insurance conpanies would offer several
t housand dollars or "nuisance value" to get rid of a nursing
home case. Many attorneys were reluctant to pursue these
types of cases because a large mmjority of nursing hone
residents are in poor health, suffer from pre-existing
conditions, have no earnings capacity, have a limted life
expectancy, and have what sonme consider to be a poor quality
of life. However, in the past few years, nursing hone
litigation has changed dramatically.

Nursing home residents are sone of the nost hel pl ess and
vul nerabl e people of our society. Like infant children, many
nursing home residents are totally dependent on others for
their care. This is the why quality nursing hone care is so
i mportant. Unfortunately, sexual, physical, verbal, and
fiduciary abuse of nursing hone residents, along with neglect,
i's not unconmon in nursing hones today.

Since elder abuse "hits honme" wth virtually everyone
(many people are faced with the difficult decision of having
to rely on nursing hones to care for their aging parents or

grandparents) juries nationwi de are responding to these types
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of cases. For exanple, in October of 1998, a Texas jury
awarded 250 mllion dollars to the famly of an 80 year-old
man who died from malnutrition in a nursing hone. In 1997

anot her Texas jury awarded 83 mllion dollars to the famly of
an 84 year-old woman who di ed because of an untreated bedsore.
A Florida jury award 6.3 mllion dollars to the famly of an
Al zheinmer’s resident who wandered away from the nursing hone
and drowned in a pool. In February of this year, a Florida
nursing hone agreed to pay 1 mllion dollars to settle a
| awsuit on behalf of Lee Anna Scurry, who is no |longer able to
wal k because she allegedly did not receive tinely and adequate
physical therapy after being injured froma fall while at the
facility.

NURSI NG HOVE STATI STI CS

Both nationally and in Alabama the percent of the
popul ati on aged 65 and ol der is increasing. Persons aged 65
and ol der conprise a disproportionate percentage of adm ssions

to skilled nursing care facilities.

o Nationally, 1.5 mllion Americans lived in 16, 700 nursing
facilities during the period of July through Decenber
1995

. About 5 percent of persons aged 65 and ol der are in a
nursing facility at any one tine.

. An estimated 43 percent of persons who were aged 65 in
1990 will use nursing facilities as sonme point in their
remai ni ng years.

. 90 percent of the nursing facility population in the U S.
is aged 65 and older. Mre than 35 percent are 85 years
and over.

o 75 percent of nursing facility residents are wonen.
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o Approxi mately 13.5 percent of Al abama’s popul ation
consi sts of persons aged 65 and ol der. This percentage
is projected to increase gradually during the com ng
years.

. In Al abama, as of February 1997, there were 231 certified
nursing facilities with 25,000 beds.

. As recently as 1995, according to a national survey,
Al abama nursing facilities overall had an occupancy rate
of 98.6 percent.

. According to the Alabama State Health Plan 1996- 1999, as
of March 1996 the average occupancy rate for the 224
licensed nursing facilities then in operation was
approximately 94.8 percent for fiscal year 1995.

o I n Al abama as of Septenber 1996, Medicaid patients occupy
68 percent of the avail able beds, private pay patients 27
percent, and Medi care patients the remnai nder.

l. ALABAVA MEDI CAL LIABILITY ACT (AMLA)

The AMLA, which applies to actions agai nst nursing hones,
was originally enacted in 1995 and codified at 8§ 6-5-480, Al a.
Code (1975), but has since been amended nunerous tines.

Section 6-5-548(a) of the AMA 1996 establishes the
burden of proof in nursing hone cases as foll ows:

In any action for injury or danages or wongful

death, whether in contract or in tort, against a

health care provider (nursing hone) for breach of

the standard of care, the plaintiff shall have the

burden of proving by substantial evidence that the
health care provider failed to exercise such

reasonable care, skill, and diligence as other
simlarly situated health care providers in the sane
gener al line of practice ordinarily have and

exercise in a like case.

In order to neet this burden of proof, a plaintiff nust

provi de expert w tness testinony in support of their clains.
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To be qualified to testify as to the standard of care
that a defendant allegedly breached, an expert wtness mnust
come within the definition of a "simlarly situated health
care provider" under 8 6-5-548(b) or 8 6-5-548(c), depending
on the situation.

. . if the health care provider whose breach of
the standard of care is claimed to have created the
cause of action is not certified by an appropriate
Anerican board as being a specialist, is not trained
and experienced in a nedical specialty, or does not
hold hinself or herself out as a specialist, a
"simlarly situated health care provider' is one who
neets all of the follow ng qualifications:

(1) Is i censed by the appropriate
regul atory board or agency of this or
sone ot her state.

(2) Is trained and experienced in the
sanme discipline or school of
practi ce.

(3) Has practiced in the same discipline
or school of practice during the year
preceding the date that the alleged
breach of the standard of care
occurr ed.

8 6-5-548(b) (applies to adm nistrators, nurses, and

physi ci ans who are not board certified).

However,

. . if the health care provider whose breach of
the standard of care is claimed to have created the
cause of action is certified by an appropriate
Anerican board as a specialist, is trained and
experienced in a nedical specialty, and holds
himsel f or herself out as a specialist, a "simlarly
situated health care provider' is one who neets al
of the follow ng requirenents:

(1) |Is licensed by the appropriate regulatory
board or agency of this or sone other
st at e.
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(2) Is trained and experienced in the sane
specialty.

(3) Is certified by an appropriate American
board in the same specialty.

(4) Has practiced in this specialty during the
year preceding the date that the alleged
breach of the standard of care occurred.

8 6-5-548(c). (applies to board certified

physi ci ans).

(Anderson v. Alabama Reference Laboratories, 2000 W

1174214(A a.), which pertains to expert testinmony, wll be
di scussed | ater.)

The AMLA affects venue, discusses the necessity for expert
testinmony, establishes the standard of care and burden of
proof, and limts discovery as to the pattern and practice and
i nsurance issues, anong other things, and significantly affects
any cause of action against a nursing hone. In Ex parte

Nort hport Health Services, Inc., 682 So.2d 52 (Ala. 1996), the

Al abama Supreme Court held that the AMLA applies to nursing
hones:

Furthernore, although Golden involved a patient-

doctor relationship, a nursing home is, based upon

8 6-5-481, considered to be a 'hospital' and thus

also covered by the provisions of the Medical

Liability Act.

Finally, AMLA 8 6-5-551 was anended during the 2000
Al abama Legi sl ative Session. Act No. 00-387, (Senate Bill
422) which becane effective May 9, 2000, changes the statute’'s
applicability fromapplying its discovery restrictions only to

plaintiffs to applying to all parties. See, Ex parte Pfizer,

Inc., 746 So.2d 960, 966( Al a. 1999) (Johnstone, J., concurrence
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in part), for discussion of the effect of [imting
applicability to plaintiffs.

Before S.B. 422 was introduced on behalf of the nursing
home industry, Keith Gvens, David Mirsh, and other elder
rights advocates, negotiated with the president of the Al abanma
Nursing Home Association, |awers, and |obbyists for the
Nursing Home Association, over the |anguage of S.B. 422.
There were several versions of the bill circulated anong the
negotiating parties before the final agreed upon conpromn se
bill was signed into | aw by the Governor.

The original draft of S.B. 422 was proposed by the
nursing honme industry within a few weeks after the Al abama
Suprenme Court, in January 2000, denied the nursing hone

defendant’s application for rehearing in Ex parte MColl ough

747 So.2d 887 (Ala. 1999). In McCollough, plaintiff alleged

that negligence by the defendant nursing hone in hiring,
training, supervising, disciplining, and retaining its staff,
as well as the hone’s systemc failure to provide procedures
designed to mnimze the risk of harm to nursing hone
residents (including systemc failure to provide a sufficient
nunber of staff), proximately caused the death of plaintiff’'s

grandnother. The Court in MCollough indicated these theories

of adm nistrative negligence were viable theories of recovery
under the AMA. The Court held that wthin the nmeaning of
Ala. Code 8§ 6-5-551, plaintiff was entitled to discovery of

various categories of information relevant to proof of such

Pittman - 6

www.beasleyallen.com Copyright © 2007 Beasley Allen, et al. All rights reserved.



clainms, and issued a wit of mandamus directing the circuit
court to order the defendant to produce such discovery.

Al though the original draft of S. B.422 did not say so
explicitly, that draft, if enacted into law, would have

| egislatively overruled MCollough, in that, the |anguage

woul d have had the effect of nmaking non-discoverable and
i nadm ssible virtually all the information specifically held

rel evant and discoverable by the MCollough Court. I ndeed

t hat |anguage also potentially rendered non-di scoverable and
inadm ssible a wide variety of docunents generated in the
ordinary course of nursing home business, public docunents,
docunents obtainable from public agencies (e.g., investigation
reports from the state |licensing agency or a police
departnment), and arguably even the injured or deceased
resident’s own nedical chart.

After the elder rights advocates inforned representatives
of the nursing hone industry that the original proposed bil
was unacceptable, lawers for the Alabama Nursing Hone
Association prepared a slightly nodified version of the
original bill. But even with the cosnetic anmendnents proposed
by the nursing home industry, the nodified versions of the
proposed bill still would have made non-discoverable and
inadm ssible virtually all the information held relevant and

di scoverabl e by the MColl ough Court.

Eventual ly, after the Governor’s office encouraged both
sides to reach sone type of agreenment, the parties agreed on a

version of S. B. 422 that passed both houses of the Legislature
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wi t hout change and becane | aw (A copy of the agreed upon

version of S.B. 422 is attached at the end of this paper).
There are several ways that S.B. 422 anends 8§ 6-5-551.

First, it makes explicit what was only inferable from

McCol | ough, i.e., that the AMLA would govern all aspects of

claims against a health care provider involving acts or
om ssions in the hiring, training, supervision, retention, or
termnation of care givers, so that, e.g., expert testinony
generally is required to prove such a breach of the standard
of care. See Ala. Code § 6-5-548. Second, it adds the
requirenent that in pleading a claim under the Act, a
plaintiff "shall include when feasible and ascertainable the
date, tine, and place of the act or acts" alleged by plaintiff
to render the health care provider liable to plaintiff.
Finally, it provides that the Act's limtations on discovery
apply to "[a]ny party,” not just a "plaintiff," thereby
overruling the Al abanma Suprene Court’s holding to the contrary

in Ex parte Pfizer, 746 So.2d 960 (Al a. 1999).

In summary, S.B. 422 as passed does not overrule

McCol | ough; instead it codifies MColl ough.

1. FORMS OF ABUSE

The following is a list of injuries or conditions that
are commonly encountered as a result of neglect or om ssion of
care and failure to properly treat, nonitor, assess, and
pronptly notify a physician of problens with the nursing hone

resi dent.
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1. Decubitus ulcers — Stage IIl or Stage IV (and
resultant infection, septic shock, and gangrene).

Sexual abuse or sexual assault.

Physi cal abuse and assaul t.

Restraint injuries (physical or chemcal).
Severe dehydration

Severe mal nutrition.

"Wander of f" cases.

© N o 0 k~ W0 N

Falls and fractures (resulting fromfailure of staff
to follow accepted protocols and inpl enent necessary
preventative measures).

[11. CASE SELECTI ON AND EVALUATI ON CONCERNS

Case selection is inportant in all cases, but especially
in nursing hone cases, which can be very expensive to
[itigate. At the least, get the nursing hone resident (or
their personal representative, if deceased or inconpetent) to
provide you wth sone basic information. (See requested
information in "Initial Cient Interview Forni' attached at the
end of this paper).

Here are sonme of the factors to consider in deciding

whet her to accept a nursing home case:

1. In non-death cases, whether a nursing hone client
with multiple inmpairnents will be an effective or even a
conpetent witness. (Mre tines than not, resident will not be
conpetent witness and therefore, case wll be filed through

personal representative).
2. | f personal representative is filing on behalf of

deceased nursing honme resident's estate, what type of w tness
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do they make? (Did they visit loved one on regular basis
before death; did they voice concerns to nursing hone staff
about care |oved one was getting, etc.)

3. Nat ure and extent of injuries.

4. Can the physical injuries be separated from the
resident's pre-existing disease or disability.

5. s there evidence to support abuse? (brui ses,
W tnesses, etc.)

6. Def endant' s financial condition.

7. Har nrony anongst fam |y nenbers/heirs.

V. PRE-SU T | NVESTI GATI ON

A Getting the Records.

Getting a copy of the resident's nursing home records,
nmedi cal records, and death certificate are the first things
that should be done when investigating a nursing hone case.
| f t he deat h certificate lists "decubi t us ul cers,
mal nutrition, or dehydration”™ as the prinmary cause of death,
you know that the case has potential .

42 C.F.R 8 483.10(b)(2) provides that a resident or his
or her legal representative has the right to access all of
their nursing hone records within 24 hours, excluding weekends
and hol i days. Further, the regulation provides that the
resident or legal representative nay obtain copies of nursing
home records upon two working days notice to the facility.

In a wongful death <case against a nursing hone,

obtaining the records is sonmewhat nore conplicated. First,
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soneone nust be appointed personal representative of the
resident's estate. (See Ala. Code § 43-2-43). After a
personal representative has been appointed, that person may
request a copy of the nursing honme records.

B. Records Revi ew.

Al'l nursing hone and nedical records should be reviewed
in great detail. One val uable type of documentation in the
resident's nursing home records is the conprehensive
assessnent, which in turn is based on the Mninmum Data Set
("NMDS") . The MDS is a form set of docunents containing
conprehensi ve data concerning the resident. As required by
42 C.F.R 8 483.20, the conprehensive assessnment nust be
conpleted within fourteen days of adm ssion. It contains
information such as the resident's prior nedical status,

physi cal and nental functioning status, sensory and physica

i mpai r ment s, nutritional st at us, activities potenti al ,
rehabilitation potential, cognitive status, and discharge
potential. The conprehensive assessnment nust be conducted at

| east once every twelve nonths, and pronptly after any
significant change in a resident's physical or nental
condition; and nust be reviewed at |east quarterly.

Medi care and Medicaid rei mbursenent percentages are tied

to the resident's acuity level, an indicator of what type of

and how much services will be required for adequate care of
t he resident. (This takes into account conditions such as
whether the resident is anbulatory, is incontinent, is prone

to pressure sores, requires assistance in activities of daily
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living such as eating and bathing, etc.) In turn, the acuity
| evel of nursing hone's population will help determne the
| evel of staffing and type of staff necessary to render the
required level of care to all residents, regardless of
condi tion. The acuity level of a resident is based on the
information contained in the Mninmum Data Set. Therefore, you
may find exaggerations of the resident's condition in the MDS
The conprehensive assessment wll be used to develop the
patient's care plan, which also is required by federal |Iaw
Examine the care plan to assess the quality of the plan, to
see what is being addressed by the plan and whether the goals
are realistic.

Also review the Activities of Daily Living ("ADL").
These records contain information regarding out-of-bed
activity, bowel novements, skin care, oral hygiene, bathing
and eating, ampong other things. Certified nursing assistants
or certified nurses' aides ("CNAs"), who deliver nobst of the
hands-on care in a skilled nursing facility, are wusually
responsi ble for charting in these records. Despite doing nost
of the manual |abor involving residents, CNAs are generally
anong the | owest paid enployees of the nursing honme. They are
taught that one of their primary duties is to chart in these
records. These records are a "hot spot" for falsification.

O her i mport ant records i ncl ude t he Medi cati on
Adm ni stration Records ("MAR'), sonetines referred to as the
Mont hly Medi cation Sheet. These records chart the various

medi cations adm nistered to the resident. In addition to the
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MAR, it is inportant to conpare all acute care hospita
records to those of the nursing hone for other possible
di screpanci es and contradictions. You will also want to
assess each of the additional nursing hone records such as
physi cal therapy, occupational therapy, speech therapy, and
social activities. Once all the various records have been
assessed, nmake a conparative chart, preferably on a daily
basis for each set of records. This wll assist you in
identifying and exposing areas of deficient care, as wll as
possi bl e falsification of records.

Revi ew of the above-nentioned records by a nursing care
expert is necessary to evaluate a claim before filing suit.
This type of expert, who is famliar wth nursing hone care,
will be able to point-out deficiencies, record falsifications,

and violations of the standard of care.

VI. SELECTED FEDERAL REGULATI ONS VWHI CH APPLY TO NURSI NG HOVES

The followng list includes some specific standards
promul gated under federal and state law in the areas of
general policy and adm nistration. It is intended to
i nclude sone of the standards with which a |awer representing
any nursing hone resident should be famliar.

1. Quality of life: A nursing hone is required to "care

for its residents in a manner and in an environnment

that maintains or enhances each resident's dignity
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and respect in full recognition of his or her
individuality." 42 CF. R § 483.15.
Quality of Care: This regulation spells out the
"bottom line" duty the nursing has to provide
appropriate nursing services to each and every
resident, to maxim ze each resident's well being.

Under this standard: "Each resident nust
receive and the facility must provide the necessary
care and services to attain or nmintain the highest
practi cabl e physical, nmental, and psychosocial well -
bei ng, in accordance wth the conprehensive
assessnment and plan of care. 42 C.F.R § 483. 25.
Facility Adm nistration: "A facility nust be
adm nistered in a manner that enables it to sue its
resources effectively and efficiently to attain or
mai ntain the highest practicable physical, nental
and psychosocial well-being of each resident." 42
CF.R § 483.75.

Under this standard, the facility nust be
i censed under applicable Al abana law — 42 C.F.R 8§
483. 75.
Resi dent Ri ghts: This standard protects a
resident's right to a "dignified existence, self-
determ nation, and comrunication with and access to
persons and services inside and outside the

facility."
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The regulations protecting resident rights
address such nmatters as access to records, refusa

of treatnent, notification of changes (e.g., health

st at us, treat ment, transfer or di scharge),
transfers, managemnent and protection of t he
resident's funds, free choice (e.g., per sonal

physician, care and treatnent), grievances, and
exam nation of survey results. These and ot her
resident rights are spelled out in detail in 42
C. F.R 483.10 and Ala. Adnin. Code § 420-5-10-.05.
Access to Records: Al t hough often ignored by
nursing facilities, the regulations clearly give
"the resident or his or her legal representative"
the right to review and obtain copies of that
resident's records:

Upon an oral or witten request to access al
records pertaining to hinself or herself, including
current clinical records within 24 hours (excluding
weekends and hol i days)" and

"After receipt of his or her records for
i nspection, to purchase at a cost not to exceed the
community standard photocopi es of the records or any
portions of them upon request and two working days
advance notice to the facility.” 42 CFR 8
483.10(b) (2).

For obvious reasons, this right of access to

records is a critical tool in attenpting to eval uate
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whether a resident or her representative has a
vi abl e cause of action.
Notification of Changes: Look for this rule to be
violated when a facility is trying to cover up an
injury or other problem

Feder al and state regulations require a

facility to "imediately notify the resident;
consult with the resident's physician; and if known,
notify the resident's legal representative or an
interest famly nenber when there is

(a) An accident involving the resident which
results in injury and has the potenti al
for requiring physician intervention,

(b) A significant change in the resident's
physical, nmental, or psychosocial status
(i.e., a deterioration in health, nental
or psychosocial status in either life-
t hr eat eni ng condi tions or clinical
conpl i cations);

(c) A need to alter treatnment significantly
(i.e., a need to discontinue an existing
form of t r eat nent due to adver se
consequences, or to commence a new form of
treatnment); or

(d) A decision to transfer or discharge the
resident fromthe facility . . . 42 CF.R
§ 483.10(b)(11).

Staffing: I nsufficient staffing, or lack of
gqualified staff, often contributes to abuse,
m streatnment, neglect or other substandard care.
Rel at ed issues include the training, nonitoring, and

supervi sion of such staff.
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Gener al standard for staffing (federa
regul ations): "The facility nust have sufficient
nursing staff to provide nursing and related
services to attain or mai ntain the highest
practicabl e physical, nental, and psychosocial well -
being of each resident, as determ ned by resident
assessnments and individual plans of care.” 42 C.F. R
§ 483.30(a).

"Qther nursing personnel™ typically refers
to nurse aids, i.e., "any i ndividual
providing nursing related services to
residents in a facility who is not a
licensed health care professional, a
registered dietitian, or sonmeone  who
vol unteers to provide such services w thout
pay. 42 C.F.R 8§ 483.75(e)(1).

Required Staff include (but are not limted to):

(a) Medical Director: a physician designated
by the facility, who is responsible for
i npl ementing resident care policies and
coordinating nmedical care in the facility.
42 C.F.R 8 483.75(1).

(b) Director of Nursing: the facility nust
designate a registered nurse to serve as
director of nursing on a full-tine basis.
42 C.F.R 483.30(b)(2).

(c) Licensed Nurses: at |east one registered
nurse nust be wused "for at least 8
consecutive hours a day, 7 days a week,'
42 C.F.R 8483.30(b)(1); and the facility
must designate a |icensed nurse (which
I ncludes |icensed practical nurses) to
service as a charge nurse on each tour of
duty. 42 CF. R § 483.30(a)(2).

Conpet ency requirenents for nurse aids: Anmong nursi ng
facility staff, nurse aides nornmally have the nost direct

contact with facility residents; and are responsible for nost
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"hands-on"

of daily

care in assisting residents in the basic activities

living (e.g., eating, bathing, groom ng, bowel and

bl adder functi oning).

The facility's general duty is to "ensure that nurse

ai ds
and

are able to denonstrate conpetency in skills
techni ques necessary to care for residents'

needs as identified through resident assessnents,

and

described in the plan of care." 43 CF.R 8§

483. 75(¢€) (4) .

CGeneral ly, before allowi ng an individual to serve as
a nurse aid, the facility must receive verification

from the state nurse aide registry that the
i ndi vi dual has met conpet ency eval uati on
requirenents. 42 C.F. R § 483.75(e)(5).

8. Reporting and investigation requirenents —Suspected abuse
or negl ect:

Duty to report:

Duty

Ti nme

A facility nust ensure that alleged violations
i nvolving mstreatnent, negl ect, or abuse,
including injuries of unknown source, and
m sappropriation of resi dent property are
reported immediately to the adm nistrator of
the facility and to other officials in
accordance with state law through established
procedures (including to the State survey and
certification agency)."

42 C.F.R 8§ 483.13(c)(2).
to investigate:

The facility must have evidence that alleged
violations are thoroughly investigated, and
must prevent further potential abuse while the
investigation is in progress.

42 C.F.R 8§ 483.13(c)(3).
of report to state licensing agency: Results of all

i nvestigations nust be reported to the admnistrator and the

Division of Licensure and Certification within 5 working days

of the incident. 42 CF.R 8 483.13(c)(4).

www.beasleyallen.com
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9. Speci fic Standards — Areas of Nursing Care

The regulations provide specific standards of care in
various areas of nursing care for conditions that occur wth
regularity in nursing hone residents. The following is an
illustrative, but not exhaustive, list.

1. Pressure Sores: Based on the conprehensive

assessnment, a facility nust ensure two things:
(a) A resident who enters the facility
wi t hout pressure sores does not

devel op pressure sores unless they are
clinically unavoi dabl e; and

A resident with
"receives necessary treatnent and
services to pronote healing, prevent
i nfection and prevent new sores from
devel opi ng.

(b)

pressure Sor es

42 C.F.R § 483.25(c).

2. Falls and Fractures: A facility again has two duties
in preventing falls and fractures:
(a) Ensuring t hat “the resi dent
envi r onnment remai ns as free of
acci dent hazards as possible;" and
(b) Ensuring "each resi dent recei ves
adequate supervision and assistance
of devices to prevent accidents.”
42 C.F. R 8483.25(h).
3. M suse of chem cal and/or physical restraints: A

42 C.F.R § 483.13(a);

"has the right to be free from any physi cal
restraints inposed for purposes of
conveni ence, and not required to treat
synptons. "

resi dent
or chem ca

di sci pline or
the resident's nedica

see also 42 CF.R § 483.25(1)(1)

(unnecessary nedi cations).

4.

www.beasleyallen.com

Dehydration, malnutrition, choking: Again based on
t he resident's conpr ehensi ve assessnent, t he
facility nmust ensure that a resident "maintains
acceptabl e paraneters of nutritional status, such as

body weight and protein levels" wunless clinically

19
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not possible. The facility |ikew se "nust provide
each resident wth sufficient fluid intake to
mai ntai n proper hydration and health.

42 C.F.R 88§ 483.25(i), (j).

5. Care of "tubes" - catheters, feeding: A resi dent
who enters a facility without an indwelling catheter
should not be catheterized unless «clinically
necessary. Simlarly, a resident who has been able
to eat alone or with assistance should be fed by
naso-gastric tube unless clinically unavoidable. In
both instances, the facility has the duty to provide
appropriate treatnment and services to prevent
related nedical problens (e.g., urinary tract
i nfections, aspiration pneunonia) and to restore as
much normal bl adder function or eating skills as
possi bl e.

42 C.F.R §8§ 483.25(f),(q).

VI. RECENT ALABANVA CASELAW VWH CH AFFECTS NURSI NG HOVE
LI Tl GATI ON

1. Ex parte Rite Aid of Alabama, Inc., 2000 W. 356335
(Ala.)

Fact s: Wongful death action brought by the executors
of the estate of Jewell D. Deal against Rite Aid. The
plaintiffs alleged that Rite Aid wongfully caused the death
of Jewell D. Deal by negligently filling for her the wong
prescription. The plaintiffs also alleged that Rite Aid had
negligently trained and supervised the pharmacist who
improperly filled the prescription.

In discovery, plaintiffs requested information concerning
"other incidents" involving injuries to Rte A d customers
resulting from incorrectly filled prescriptions. Rite Ad

objected to the requests, asserting that it was within the
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definition of "healthcare provider"” appearing at 8 6-5-542(i),
Ala. Code 1975, a portion of the AMA, and therefore, that
plaintiffs were "prohibited from conducting discovery wth

regard to any other act or om ssion," by 8 6-5-551.

Procedural Posture: Rite Ad petitioned the Court for a
wit of mandanus directing the trial court to vacate its order
directing Rite Aid to answer discovery requests concerning
evi dence of other simlar incidents or acts.

I ssue: Whet her the operator of a pharmacy is an "ot her
health care provider"™ within the neaning of & 6-5-481(8), a
portion of the AMA, and therefore, entitled to the
protections afforded by the AMA s prohibitions against
di scovery of evidence of "other acts or om ssions."”

Hol ding: The Court held that based on the rationale of
the Cackowski v. \Wal-Mart Stores, Inc., 2000 W. 46162 (Al a.),

Rite Aid, as the operator of a pharnmacy, is included wthin
the AMLA' s definition of "other health care providers" and,
therefore, is entitled to have evidence of other acts or
om ssions excluded, by the terns of 8§ 6-5-551, Ala. Code 1975,
and thus, Rite Aid' s petition for the wit of nandanus was
gr ant ed.

D ssent (Johnstone, J.): Justice Johnstone points out

that this case is controlled by Ex parte MColl ough, 747 So.2d

887 (Ala. 1999), "which expressly required the trial court to
enforce discovery of other acts or omssions by a nedical
provi der sued on, anong other theories, a theory of negligent

hiring, training, or staffing."
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D ssent (Lyons, J.):Justice Lyons recognizes that "the

majority opinion in MCollough negates any 'clear |egal right'

in Rite Ald to a wit of mandanus requiring the trial court to
vacate its order for discovery of the other acts and om ssions
by Rite A d.

2. Anderson v. Al abama Reference Laboratories, 2000 W

1174214 (Al a.)

Fact s: On Septenber 13, 1995, Thomas Mark Anderson was
di agnosed with pneunonia by his physician (Dr. Keith Fuller)
and treated wth antibiotics. Anderson returned to his
physician two days later conplaining of fatigue and high
fever. Dr. Fuller collected a sputum specinmen and sent it to
ARL for testing. The results were normal. On Novenber 5, Dr.
Ful l er received another report from ARL concerning the results
from the testing of Anderson's specinmen, which stated that
Ander son' s speci men was positive for tubercul osis.

Dr. Fuller told Anderson, in the presence of his pregnant
wi fe, that persons with tuberculosis my also be infected with
H VvV, and recomended that Anderson submit to an HV test.
Anderson then reported to the |[ocal community health
departnment, where he was required to sign a form promsing to
take the drugs for treatnent of tuberculosis for one year. As
a result of taking these drugs, Anderson suffered a rash,
di zzi ness, fatigue, nausea, and vonmiting. On Novenber 21, Dr.
Ful l er received another report from ARL which again stated

t hat Anderson tested positive for tuberculosis, and that ARL's
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finding had been confirmed by the Al abanma Departnent of Health
state | aboratory.

Approxi mately six weeks later, Dr. Fuller received a cal
from either ARL or the State Health Departnent and was
informed that DNA testing had been perfornmed on Anderson's
speci nmen. As a result of the DNA testing, it was discovered
that Anderson's specinmen had been contam nated w th another
donor's specinmen and that the tuberculosis had cone from that
other person. Dr. Fuller then informed Anderson that the
results of the test had been incorrect and that he did not
have tubercul osi s.

On Cctober 7, 1997, Anderson and his wife filed suit
against ARL, alleging that ARL had negligently, wantonly, or
reckl essly perfornmed the tuberculosis testing and had thereby
caused him to suffer severe enotional distress and economc
| osses, and had caused his wfe to suffer a 1loss of
consortium (The claimwas subject to the AMLA).

At the hearing on ARL's notion for summary judgnent, the
trial court granted ARL's notion and ruled that Dr. Linda
Pifer, plaintiffs' expert wtness, was not conpetent to
testify concerning the alleged breach of the applicable
standard of care. The plaintiffs appeal ed.

| ssues: The Andersons' appeal presents three issues:

l. Wether ARL falls within the definition of "other
health care provider" for purposes of the AMLA

[1. \Whether Andersons' proffered expert wtness, Dr.

Linda Pifer, was a "simlarly situated health care provider"
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for purposes of the AMLA and, thus, conpetent to testify as to
the all eged beach of the applicable standard of care.

[11. Whether the Andersons' action falls within one of
the recognized exceptions to the requirenent that the
plaintiff in a nedical-malpractice action present expert
medi cal testinony on the alleged breach of the applicable
standard of care.

Hol di ng:

l. The Court held that ARL falls within the AMA's
definition of "other health care provider."

Section 6-5-548(b) defines a "simlarly situated health
care provider" as "one who neets all of the followng
qual i fications":

(1) Is licensed by the appropriate regulatory board
or agency of this or sone other state.

(2) Is trained and experienced in the sane
di sci pline or school of practice.

(3) Has practiced in the sane discipline or schoo
of practice during the year preceding the date
that the alleged breach of the standard of care
occurr ed.

The Court held that Dr. Pifer did not neet the
requirenent of (b)(3) because she had no training or
experience in the specific field of tuberculosis testing. In
addition, the Court held that Dr. Pifer did not practice in
the specialty of tuberculosis testing in the year preceding
the testing of Anderson's specinen. The trial court properly

entered summary judgnment for ARL.

3. Hall v. Chi, et al., 2000 W. 1990253 (Al a.)
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Facts: On Cctober 17, 1996, Janes Hall was anesthetized
and underwent hip-replacenment surgery. As a result, Hall was
paral yzed from the waist down and died several nonths |ater.
Marian Hall, as personal representative of Janes Hall, sued
the hospital, Hall's treating physicians, and fictitious
defendants alleging that they had wongfully caused the death
of her husband.

Procedural Posture: Trial court entered judgnment on the

pl eadi ngs, concluding that any action should have been filed

within two vyears, after the surgery had occurred. Hal |
appeal ed.

| ssue: VWether Marian Hall's conplaint was tinely
filed.

Hol ding: The court reversed the trial court <citing
McM ckens v. WAl drop, 406, So.2d 867 (Ala. 1981), which held

that "an admnistrator could file a wongful death action
within two years of the decedent's death, even though the
period allowed by the nedical mal practice statute of
limtations had already ran.” If the decedent had a viable
medi cal nmal practice claim when he died, the decedent's
personal representative could, within tw years after the
decedent's death bring a wongful death action alleging
medi cal mal practi ce.

4. Mock v. Allen, W. 869601 (Al a.)

Facts: In Septenber 1991, M-ck was involved in an
aut onobi |l e accident in Austin, Texas, and suffered injuries to

his head, neck, back, left hip/groin, and left knee. When
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Mock returned home to Al abama, he was eventually referred to
Dr. Robert Allen, a neurologist for treatnent.

Mock was treated by Dr. Allen for approximately one
nonth, and during that time, Mck alleges that Dr. Allen
fondled his genitals on several occasions while treating him
After Mck conplained to the hospital about Dr. Allen's
conduct, Dr. Allen denied that he had touched Mck inproperly.
Dr. Alan Prince, another neurologist from whom Mck sought
treatnment, testified that an exam nation of Mck based on his
conpl aints woul d not have required touching his genitals.

At trial, Mck objected to the trial court's ruling that
his action against Dr. Allen was governed by the AMA In
addition, the trial court disallowed evidence that Dr. Allen
had had inproper contact with five other nale patients. The
court also prohibited Mock's attenpt to offer evidence of Dr.
Allen's alleged sexual preference. The jury returned a

verdict in favor of Dr. Allen and Mock appeal ed.

| ssues:

l. Whet her the trial court erred in ruling that Mck's
clainms against Dr. Allen were governed by the AMLA

1. Wiether the trial court erred in ruling that
evidence of other simlar wongful acts allegedly commtted by

Dr. Allen was i nadm ssi bl e.
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[11. Wether the trial court erred by refusing to allow
Mock to offer evidence concerning Dr. Allen's alleged sexua
pr ef er ence.

Hol di ng:

l. Mock argued that the AMLA does not apply to his case
because the acts of intentional sexual assault that the
conplained of were for no nedical reason. The Court
di sagr eed, stating that the "alleged sexual m sconduct
occurred while Dr. Allen was providing professional services
and/or treating Mock's physical injuries" and held that the
al l eged m sconduct falls within the AMLA

1. Mock argued that the AMLA does not provide a bl anket
prohibition on the discovery or admssibility of "simlar

acts" evidence, and relied on MCollough to support his

posi tion. However, the Court held that MCollough was

factual ly distinguishable from Mock's case and held that Mock
was entitled to introduce only evidence concerning Dr. Allen's
al | eged wongful acts agai nst himpersonally.

I11. Mck sought to provide evidence that Dr. Allen was a
honmosexual , but the Court held that this evidence would have
focused the jury's attention away from what actually happened
between Mock and Dr. Allen, and that the probative value of
this evidence was substantially outweighed by the danger of
unfair prejudice.

D ssent (See, J.): Justice See pointed out that Dr.
Allen hinmself testified that "there was no nedical reason for

him to engage in the conduct of which he is accused,” and
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therefore, Justice See was of the opinion that the AMLA would

not apply.

VI CONCLUSI ON

The Court apparently put nursing home plaintiffs on nore

even footing with defendants with its decision in MColl ough
However, defendants are attenpting to mi sconstrue the recently

amended AMLA 8 6-5-551 (Act. No. 00-387; S.B. 422) as an

overruling of MCollough, when agreenent to the bill in fina
form was prem sed on the understanding that the |egislature
did no such thing. It is very inportant that plaintiff
attorneys continue to present to the courts the true intended
meaning of 8 6-5-551: that the 2000 anendnment actually
codi fi es McCol | ough.
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