DEFEATING ARBITRATION
AGREEMENTS ENCLOSED IN THE
DELIVERY OF MAIL ORDER
PRODUCTS: WHAT PROTECTION
CAN THE UCC AFFORD CONSUMERS

A contract for the sale of goods
can be formed simply by paying the
purchase price for a product and leaving a
store! In such a case, a vendor makes an
offer to a consumer by placing a product
on the shelf, and a consumer accepts by
paying the price and leaving the store with
the product!" However, the Uniform
Commercial Code (“U.C.C.") dlows a
contract to be formed in a variety of other
ways. "' For example, contract formation
occurs in the mail order context when a
consumer opens a mail order package to
find an enclosed insert containing terms of
the contract and an accept-or-return
devicee. In such a case of contract
formation, the vendor may include terms
such as an arbitration agreement requiring
the purchaser to submit all future disputes
over the product to binding arbitration.
The buyer can prevent the formation of the
contract and the finality of the arbitration
term by returning the package within an
allotted time indicated by the vendor in the
enclosed insert.

However, in the excitement over
a new purchase, consumers who hastily
discard those inserts without carefully
reading the terms run the risk of
submitting all disputes over the product to
binding arbitration. By failing to return
the product within the allotted time, a
consumer could unknowingly replace his
constitutional right to a jury trial with
mandatory binding arbitration." Hence, a
consumer who  later  experiences
dissatisfaction with such a product could
be bound to submit any dispute with the
vendor to binding arbitration.

Are parties who purchase mail
order products bound to obey the terms,
specifically, an arbitration agreement,
included in the delivery box of their
product? The crucial argument adopted by
several federal courts is that the contract is
dormant until the consumer keeps the
product beyond the allotted return time."
Under this argument, the consumer has an
opportunity to reject the arbitration
agreement and return the product within an
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alotted time. Therefore, contract
formation occurs between the parties when
the consumer fails to return the product
within the allotted time. In the eyes of the
court, the arbitration agreement included
in the mail order delivery is binding after
the time lapses and the product is not
returned.”

However, several federal courts
have recognized the faults in such an
argument and have reached a different
outcome by applying section 2207 of the
Uniform Commercia Code.”" Under the
U.C.C., courts may deem a contract for the
sale of a mail order contract actualy
formed during the telephone order."""
Thus, under section 2-207, additional
terms such as an arbitration clause
included in a mail order package nerely
constitute modifications of the original
contract and require assent to be binding.*
When federal courts adopt this rationale,
an arbitration clause included in a mail
order delivery purchase does not bind the
consumer absent express assent to the
arbitration clause. In other words, whether
an arbitration agreement included in a mail
order package is binding turns on when a
court considers the contract actualy
formed.

Arbitration alows parties to
“voluntarily refer their disputes to an
impartial  third person, an arbitrator,
selected by them for a decision based on
the evidence and arguments to be
presented before the arbitration tribunal .”*
The Federal Arbitration Act ensures “the
enforceability of arbitration clauses and
[codifies] the procedures through which
such clauses would be enforced.”™"
Congress intended to use the FAA as a
means of creating “a national policy
favoring arbitration and [to withdraw] the
power of the states to require a judicial
forum for the resolution of claims which
the contracting parties [had] agreed to
resolve by arbitration.”™" As a result,
federal policy  favors  arbitration
agreements and requires the court to
rigorously enforce them.*"

Through provisions such as the
Federal Arbitration Act, Congress may
prescribe how the federal courts conduct
themselves with respect to subject matter
over which Congress plainly has the power
to legislate™ The FAA governs questions

regarding the validity of arbitration
agreements  when  the  underlying
transaction involves interstate
commerce.®™ In Allied-Bruce Terminix

Co. Inc. v. Dobson,"" the United States
Supreme Court interpreted what Congress
meant by the phrase “involving
commerce” used in the body of the FAA
as “affecting interstate commerce.” *"" As
the court indicated, contracts “evidencing
a transaction involving commerce [ar€]
broad and are indeed the functiona
equivalent of affecting commerce.”*
Thus, the FAA ensures that written

arbitration  agreements in  maritime

transactions and transactions involving

interstate commerce  are “valid,
7 XX

irrevocable, and enforceable.

In many jurisdictions, binding
arbitration is contrary to public policy™
Consequently, some states have employed
statutory  barriers to  arbitration"
However, the FAA applies not only in the
federal courts, but in state courts as
well."" According to the Supreme Court
in Southland Corp. v. Keating, " the FAA
is applicable to both federal and state court
proceedings, and the FAA preempts state
law.*¥ As a result, the Supreme Court
eliminated any statutory barriers to
arbitration and withdrew the states’ power
to require a judicia forum for the
resolution of a controversy that the
contracting parties agreed to resolve by
arbitration.”"

The existence of an arbitration
agreement is a matter of contract between
the parties"" Arbitration simply
provides away to resolve contract disputes
that parties have agreed to submit to
arbitration.” """ However, “the Federa
Arbitration Act was not enacted to force
parties to arbitrate in absence of
agreement; [the] existence of agreement to
arbitrate is a threshold matter which must
be established before FAA can be
invoked.”™™  Thus, the FAA does not
require a party to arbitrate a dispute it did
not agree to arbitrate.®™ “It is settled that
a party will not be compelled to arbitrate
and, thereby, to surrender the right to
resort to the courts, absent evidence which
affirmatively establishes that the parties
expressly agreed to arbitrate their disputes.
The agreement must be clear, explicit, and
unequivocal and must not depend upon
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implication or subtlety.” Accordingly,
genuine issues of material fact regarding
the making of an arbitration agreement
warrant a jury trial on the existence of the
agreement.”"

Before granting a stay or
dismissing a case pending arbitration, the
court nust determine whether the parties
have made a written agreement to
arbitrate, " Although federal law
mandates the enforceability of binding
arbitration, state contract law, including
article 2 of the Uniform Commercial
Code, governs the issue of whether a
contract to arbitrate exists™" In First
Options of Chicago, Inc. v. Kaplan®™", the
Supreme Court stated that when deciding
“the issue of whether the parties agreed to
arbitrate  a certain  matter....courts
generaly..... should apply ordinary state-
law principles that govern the formation of

nXXXVi

contracts. Those principles of
contract interpretation must be the
principles that apply to contracts

generaly: “A court may not, in asserting
the rights of litigants to enforce an
arbitration agreement, construe that
agreement in a manner different from that

in which it otherwise construes non-
arbitration  agreements under  state
|aN." XXXVII

Since state contract law clearly
controls whether a valid agreement to
arbitrate exists, a consumer seeking to
avoid an arbitration agreement enclosed in
a mail order package could employ state

contract law principles, such as the
Uniform _ Commercial Code
(“U.c.C).®*  Since the U.CC. is

adopted as state law, a consumer could
argue that section 2-207 of the U.C.C.
prevents the enforcement of an arbitration

clause included in the delivery of a mail
XXXIX

order product. Thus, the U.C.C.
provides a potential remedy to the
enforcement of binding arbitration

agreements included in the delivery of
mail order products. Alternatively, a
vendor seeking to enforce the arbitration
agreement could argue that U.C.C. Section
2-204 gives the vendor the authority to
propose a contract that the consumer
accepted by failing to return the product

Under a section 2-204 analysis, the
additional terms, such as an arbitration
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agreement, would bind a consumer if he
failed to return the product "

In ProCD v. Zeidenberg
court addressed whether termsinside a box
of software bind a customer who uses the
software after the customer had the
opportunity to read the terms and return
the product® In ProCD, a producer of
computer software brought an action
against a user of its software under various
copyright claims*"V The computer
software included a license that limited the
use of the information contained in the
software to non-commercial purposes and
gave the buyer the opportunity to reject the
software if the buyer found the terms of
the license unsatisfactory X" The license
appeared on the computer screen each time
the consumer |oaded the software, on the
software itself, and in the user’s manual .’
In violation of the license, the software
user chose to “ignore the license,” and
resold the information on the software for
less than what ProCD charged "
According to the court, the license
included in the computer software bound
the buyer under the Uniform Commercial
Code'"  According to the court, the
“terms of use are not less a part of the
product than are the size of the database
and the speed with which the software
compiles listings.” ™

The court began its analysis with
section 2-204(1) of the Uniform
Commercial Code after having deemed
section 2-207 inapplicable because the
parties only exchanged one contract form.'
By applying section 2-204, the court
concluded that ProCD proposed a contract
that the buyer accepted by using the
software after having the opportunity to
read to license and reject the product upon
dissatisfaction with the terms of the
license!" In sum, the contract formation
occurred after the buyer accepted the terms
of the license by failing to reject them and
return the product. According to the
Seventh Circuit, contract formation can
occur when a buyer fails to reject terms
included in a delivery shipment by
returning the product™ As a result, the
license appearing on the software bound
the purchaser to arbitrate any dispute over
the product™ In Hill v. Gateway', the
Seventh Circuit construed an arbitration
agreement included in a mail order

><I||

purchase as part of the original contract
between the parties rather than a proposal
to modify the original contract! The
Seventh Circuit employed its reasoning in
ProCD and held that the arbitration clause
included in the delivery of a home
computer bound the purchaser to arbitrate
the dispute.””' In Hill, the Hills purchased
a computer by a telephone order, and
Gateway  subsequently — shipped the
computer.V' In addition to the new
computer system, the purchasers received
an arbitration clause!"" Under the clause
included in the shipment, the arbitration
agreement governed unless the purchaser
returned he computer within 30 days'™
The Hills kept the computer system more
than 30 days before finding shortcomings
in the product and filing suit against
Gateway in federal court, asserting RICO
and various other claims!* Admittedly,
the Hills had noticed the terms, but had not
read the agreement closely enough to find
the arbitration clause. ™  Subsequently,
Gateway asked the court to enforce the
arbitration agreement.” Relying on its
decision in ProCD, the Seventh Circuit
enforced the arbitration clause contained
inside the product’s box.

According to the court, by
keeping the computer beyond thirty days
with an option to return the computer, the
Hills accepted Gateway s offer - including
the arbitration clause™ As the court
indicated, a “contract need not be read to
be effective; people who accept take the
risk that the unread terms may
retrospect prove to be unwelcome.
Further, the court noted that a requirement
that an arbitration clause be prominent was
inconsistent with the FAA.™ The court
concluded that the terms inside the
delivery box must “stand or fall together.
If they constitute the parties contract
because the Hills had an opportunity to
return the computer after reading them,
then all must be enforced.”™ According
to the Seventh Circuit, the Hills “knew the
delivery would contain some important
terms before they ordered the computer,
and they did not seek to discover these
terms once they  possessed the
computer” ' and  the  arbitration
clause.™" As aresult, the court enforced
al the terms including the arbitration
agreement.™™

” |XIV
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The court in Hill noted the
similarity between the accept-and-return
offer used by ProCD and Gateway™
Thus, under the ProCD rationale, Gateway
proposed limitations on the kind of
conduct that constituted acceptance — not
returning the product within 30 days— and
the Hills agreed to terms by acting
accordingly™  Furthermore, under the
Seventh Circuit's rationale, contract
formation did not occur when Gateway
delivered the computer to the Hills™
Rather, contract formation occurred after
the allotted period to return the computer
ha.d passed!xxiii

Clearly, the question in both
ProCD and Hill was not whether the terms
were added to the contract after its
formation, but rather how and when
contract formation occurred.”V  More
specifically, the court considered the
guestion to be whether a vendor may
propose that contract formation occur
“after the customer has had a chance to
inspect both the items and the terms™
included in a mail order delivery.”™"
Unfortunately for mail order consumers,
both courts answered “yes,” a vendor may
propose that contract formation occurs
after the customer has had a chance to
inspect both the terms and the items
included in the mail order delivery.”*"!
Under this  rationale, arbitration
agreements enclosed in the delivery of
mail order packages will compel a
consumer to submit his dispute to
arbitration if he fails to return the product
within the proposed time frame.

The court in Hill provided some
practical considerations in alowing
vendors to enclose full legal terms, such as
arbitration  agreements,  within  the
packages of their products”™" Moreover,
the court in ProCD stated: “Notice on the
outside, terms on the inside, and aright to
return the software for a refund if the
terms are unacceptable may be a means of
doing business valuable to buyers and
selers aike” ™™ According to these
courts, consumers will benefit when
vendors skip costly and time-consuming
telephone recitation and include a simple
approve-or return-device™ According to
the court in Hill, salespeople should not be
expected to recite legal documents to each
consumer before completing the sale™
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In addition, the court in Hill argued that
communication by telephone of such terms
would not keep a customer from “asserting
that he did not understand the arbitration
agreement” ™ or that the salesperson did
not read the arbitration term to him." "

However, under ProCD and Hill,
enclosed arbitration agreements will bind
consumers, regardless of whether the
arbitration terms are read or unread, in
return for such benefits. While putting the
terms in writing does provide some
practical  benefit for consumers and
vendors, it also forces a consumer who is
unaware of an enclosed arbitration
agreement to replace his constitutional
right to ajury trial with mandatory binding
arbitration.” ™" In sum, arbitration results
in the consumer’s loss of an important
judicial forum.™ A great danger lies in
the mall order context when an
unsuspecting consumer is unaware of the
possibility that such an arbitration
agreement is enclosed in his purchase™*
The Seventh Circuit could have weighed
the burden of requiring a vendor to explain
the arbitration clause before mailing his
product and the burden of requiring every
consumer to search and explore what he or
she may agree to by paying for, receiving,
and keeping the product V"

According to the Seventh Circuit,
U.C.C. section 2-204 serves as the
applicable provision to determine whether
additional contract terms included in a
mail order delivery are binding on the
consumer. However, several other
jurisdictions have found that section 2-207
was the appropriate provision to apply in
factually analogous situations to ProCD
and Hi”.lxxxviii
In Step-Saver Data Systems, Inc. v. Wyse
Technology™™  the Third Circuit
employed U.C.C. section 2207 and held
that additional terms included in a shipped
product constituted a proposal for the
modification of the original contract® In
Step-saver, two merchants agreed by
telephone to purchase software® The
seller shipped the product and a “box top
license” stating “opening this package
indicates your acceptance of these terms
and conditions. If you do not agree with
them, you should promptly return the
package unopened within 15 days from the
date of purchase and your money will be

refunded.”*®" The two merchants had not
discussed the license during the telephone
order XCii

According to the Third Circuit,
the parties had formed the contract during
the initial telephone order conversation. "
Under the court's 2-207 rationale, “the
parties performance [demonstrated] the
existence of a contract.”™® As the court
indicated, the seller’s simply keeping the
product did not amount to assent to the
“box top license.”*"  Furthermore, the
court found that the buyer had never
expressly assented to the terms of the
license, and that section 2207 “provides
the appropriate legal rules for determining
whether such an intent can be inferred
from continuing with the contract after
receiving a writing containing additional
or different terms.”**" In a later decision
involving the same seller, Arizona Retail
Systems v. Software Link*®"', the court
concluded that “by agreeing to ship the
goods....or at the latest, by shipping the
goods, [the seller] entered into a contract
with [the buyer].”***

Recently, in Klocek v. Gateway’,
a federal district court held that an
arbitration clause included in a computer
delivery package did not become part of
the parties agreement when the purchasers
of the computer failed to return the
product” In Klocek, Klocek purchased a
computer by telephone from Gateway.®"
Several additional terms were enclosed in
the delivery, particularly, an arbitration
agreement.”""  Under the additional terms,
the consumer accepted all additional terms
and conditions by keeping the computer
past five days of delivery.®Y Klocek
brought several claims against Gateway
arising from the mail order purchase of a
computer.” Klocek alleged that Gateway
induced him to buy a computer in return
for false promises of technical support.®”
Klocek also brought breach of contract and

breach of warranty claims against
Gateway.®"' Subsequently, Gateway urged
the court to enforce an arbitration

agreement enclosed
package delivered to the Kloceks.

As recognized by the court in
Klocek, the issue of whether terms
received with a product become part of the
parties agreement turns on when the court
finds the contract fully formed.™™

in the computer
CvIll
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However, the court declined to follow the
reasoning in ProCD and Hill and adopt
U.C.C. section 2204 as controlling in the
mail order context.” More specifically,
the court stated that the “Seventh Circuit
concluded without support that U.C.C.
section 2207 was irrelevant because the
cases involved only one written form.”®
The court reached this conclusion by
acknowledging that the language of
section 2-207 does not preclude its
application in cases involving only one
form.“" As the court indicated, section 2
207 “governs cases involving a written
confirmation following an oral contract,
and does not require another form before
the provision becomes applicable.” ™"
Speaking directly to the situation, Official
Comment 1 to section 2-207 provides that
section 2-207 (1) and (2) “apply where an
agreement has been reached orally....and
is followed by one or both of the parties
sending forma memoranda embodying the
terms so far agreed and adding terms not
discussed.”™" As a result, section 2-207
governed the issue of whether an
arbitration clause in the delivery of a
product is part of the contract. >

The court in Klocek also rejected
the Seventh Circuit's application of
section 2-204 in Hill and ProCD.”"" The
court acknowledged that “in typical
consumer transactions, the purchaser is the
offeror, and the vendor is the offeree.” ™"
Relying on Step-Saver and Arizona Retail,
the court assumed Klocek offered to
purchase the computer through the
telephone order and Gateway accepted
Klocek’s offer by agreeing to ship and/or
shipping the computer to the Kloceks™"
Since Klocek was not a “merchant” for
purposes of U.C.C. section 2-207, the
additional arbitration term contained in the
delivery was not part of the contract,
because the Klocek’s did not expressly
agree to the term. ™  Further, the court
expressly dismissed Gateway’'s argument
that Klocek demonstrated acceptance of
the terms included in the delivery by
keeping the computer for more than five
days after the date of delivery.®
According to the court, Gateway gave no
evidence that it informed the plaintiffs of
the accept-or-return device as a condition
of the transaction or that the plaintiffs
knew of possible additional terms to the
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original agreement.® Asaresult, the “act
of keeping the computer past five days
was not sufficient to demonstrate that
plaintiff expressly agreed” to the
additional terms in the box, specifically --
the arbitration clause.”*"

Official comment (2) speaks
directly to the issue in Klocek. Under
section 2-207, when a court finds that
contract formation occurred at the point of
sale, any additional terms added are
regarded as proposals for change in the
original contract.”" Even the court in
Hill and ProCD acknowledged that “a
contract may be formed in many ways,
including at the point of sale”™
Therefore, terms included in the delivery
of a product should be regarded as
proposals under a section 2207 aalysis.
The crucial language in section 2207 is
“the additional terms are to be construed
as proposals for addition to the contract.
Between merchants such terms become
pat of the contract unless....”®
Therefore, when a consumer is involved in
the transaction, an arbitration clause
delivered with a product is considered a
“proposal” of a new or modified term of
the contract®™™' As the court in Kloocgk
revealed, an application of section 2207
to the mail order context will render an
arbitration agreement enclosed in a mail
order purchase unenforceable absent the
purchaser’ s express assent &*"

An important aspect of the
Klocek court’s analysis is the conclusion
that Gateway accepted the Klocek’s offer
by shipping the computer with the
additional terms. Under the Seventh
Circuit’s analysis in Hill v. Gateway, the
Hills phoned Gateway and waited for
Gateway to make the offer. Under the
Seventh Circuit's analysis, no contract
existed until the Hills accepted Gateway’s
offer thirty days later by failing to return
the computer. However, an application of
the Klocek section 2207 analysis would
yield a different result in Hill v. Gateway.
Under a section 2207 analysis, the Hill’s
phoned Gateway and made an offer to
purchase a computer.”" Gateway
accepted the offer by shipping the
computer along with additional terms.®*™
Under section 2-207 (1), Gateway
accepted the offer by shipment, even with
additional terms enclosed. Further, under

section 2-207, additional terms are simply
proposals to an already formed contract.
Moreover, simply keeping the computer
past the allotted time does not amount to
assent of the arbitration clause.®™
Applying section 2-207, Gateway could
not successfully argue that the Hills
accepted the proposed arbitration
agreement by keeping the computer.
Clearly, an application of section 2207
would yield relief from binding arbitration
to the mail order consumer in Hill.

While the FAA preempts state
law that treats arbitration agreements
differently from other contracts, it also
“preserves general principles of state
contract law as rules of decision on
whether the parties have entered into an
agreement to arbitrate”®*  Uniform
Commercial Code sections 2207 and 2
204 are such general principals of state
contract law governing issues of contract
formation. Such “general [rules] of
contract law...[are] not impermissible
state [statutes] or [decisions] which [limit]
arbitration agreements with rules not
applicable to  other  contracts.” "
Therefore, a court may not construe an
arbitration agreement differently from that
in which it construes other non-arbitration
agreements under state law, **" and state
law preempts the FAA on the issue of
whether a consumer and a vendor have
agreed to arbitrate their  contract
dispute.”

Before determining whether two
parties have agreed to arbitrate, federa
courts must determine what state’'s law
controls the formation of the disputed
contract®™ In diversity actions®™™™"' a
federal court must apply the substantive
law, including choice of law rules that the
forum state court would apply. "
Therefore, federal courts sitting in
diversity must make a choice of law
determination in order to determine what
state law governs the formation of the
arbitration agreement and how the federal
court should interpret the agreement
according to the law of the forum
state.”""  However, a choice of law
analysis is unnecessary if the relevant
states have adopted the identical
controlling statutes®*™

Even in the event that a choice of
law determination is unnecessary, afederal
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court addressing the issue of the formation
of an arbitration agreement must apply
state principles of  contract law.™
Although the U.C.C. was intended to
“make uniform the law among various
jurisdictions,”™" federal courts must adopt
the contract principle that its forum date
would apply, which could vary from state
to state. """ In adiversity casein which the
relevant states have adopted conflicting
approaches, a federal court may adopt
either approach depending on the state
contract law deemed appllcable according
to choice of law rules™"  The United
States Supreme Court is unable to adopt a
uniform approach — either section 2-207 or
section 2-204 — for all federal courts.

Although the United States
Supreme Court cannot adopt a uniform
approach for all federal courts, B state
courts have found section 2-207 applicable
when addressing the issue of whether a
valid agreement to arbitrate exists between
a buyer and a seller.®"V Out of these 25
state court decisions, 12 of these state
courts have afforded relief to the consumer
by applying section 2207.%" In several
of these cases, the buyer was unaware of
an arbitration clause included in one of the
contracts when inconsistent contract forms
were exchanged, and the buyer had not
signed the contract form containing the
arbitration clause. ™' By applying section
2-207, these state courts held that an
arbitration provision was merely a
proposed additional term for inclusion in
the contract that did not become part of the
contract absent express assent by the
buyer. ' Since the arbitration terms
were deemed proposed additional terms,
the state courts afforded a remedy to
binding arbitration for the buyer in each of
these state court decisions™"""  The
remainder of these courts have held
section 2-207 to be applicable when
deciding whether an agreement to arbitrate
exists, but have failed to afford a remedy
to the buyer under a section 2-207
analysis™™*  However, in all of the cases
in which the state courts failed to afford
the buyer a remedy under a section 2207
analysis, both the buyer and the seller were
merchants®

In contrast, only 3 state courts
have found section 2-204 apPHcabIe when
faced with the same issue. Each state
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court decision to apply section 2-204
involved cases in which the seller sent
multiple consistent confirmation forms to
the buyer, and the buyer failed to object to
the arbitration provision in any of his
responses to the seller.®" Under a 2204
rationale, the conduct of the buyer and the
seller was sufficient evidence of an
agreement to arbitrate, and the arbitration
agreements were binding on the buyers®'"
However, the state courts in each of these
cases specifically distinguished these cases
from cases in which state courts have held

section 2-207 to apply. ™" Unlike the cases
in which the courts applied 2-207,
consistent forms were exchanged between
the seller and the buyer when the court
applied section 2-204, and each buyer had
signed the contracts containing the
arbitration clauses®’  Additionaly, the
buyers in section 2204 cases were aware
of the arbitration clauses in the
contracts®! Moreover, state courts
applying a 2-204 rationde made no
mention of contract formation. None of
the state court cases in which the state
court applied 2204 involved the dehvery
of a product in the mail order context®"
In sum, the state court cases in which the
courts applied section 2-204 differed
significantly from many of the cases in
which state courts have applied section 2
207 and afforded a remedy from binding
arbitration.”"!"

Conclusion

Arbitration essentialy results in
the consumer’s loss of his constitutional
right to jury trial. Consent to arbitrate
should not be given by inadvertence. olix p
party who consents to arbitrate “waives in
large part many of his normal rights under
the procedural and substantive law of the
State, and it would be unfair to infer such a
significant waiver on the basis of anything
less than a clear indication of intent.”®* A
great danger lies in the unknowing loss of
this constitutional right to litigate disputes
in court when an arbitration clause is
included in the delivery of a mail order
product.  Although the United States
Supreme Court cannot adopt a uniform
approach for all federal courts, U.C.C.
section 2-207 appears to provide a
potential remedy for the unsuspecting
consumer if the court determines that the

contract between a mail order vendor and
purchaser is formed upon the telephone
order. Moreover, consumers sitting in
federal courts in certain states appear to
have a relief from binding arbitration via
section 2-207 based on a majority of
previous state court decisions that section
2-207 governs. Even so, contract
formation at the time of the order serves as
the key to the doorway of section 2-207.
As long as federal courts conclude that a
contract is dormant until the consumer
keeps the product beyond the allotted
return time, consumers must fish through
their mail order products, after payment
and receipt, in order to see what they will
agree to by keeping the product.
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1332, 1340 (D. Kan. 2000).

% Chelsea Square Textiles Inc. v.
Bombay Dy eing and Manufacturing Co.,
Ltd., 189 F.3d 289, 296 (1999). See also
Perry v. Thomas, 482 U.S. 483, 492
(1987). Seealso Doctor’s Assocs. Inc. v.
Casarotto, 517 U.S. 681, 687(1996).

@i Sarurn Distribution Corp. v. Williams,
905 F.2d 719, 723 (4" Cir. 1990)(.

X Allied Bruce Terminix Co. Inc. v.
Dobson, 684 So.2d 102, 107 (1996)
(quoting Perry v. Thomas, 482 U.S. 483,
492 n.9).

@V Avedon Engineering, Inc. v. Seatex,
126 F.3d 1279, 1287 (10" Cir. 1997).

%V Klocek v. Gateway, 104 F.Supp.2d
1332, 1336; Avedon EngineeringH Inc. v.
Seatex, 126 F.3d 1279, 1284 (10" Cir.
1997).

@ Bery v, Boody, 2000 WL 288398, * 2
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merchants and non-merchants, those
particular rules are applied more strictly to
merchants than they would be against non-
merchant consumers. Asthese cases
show, section 2-207’ s reference to
“merchants” makes a difference in
whether 2-207 affords aremedy. Seealso
Mark Andrew Cerny, A Shield Against
Arbitration: UCC Section 2-207’s Rolein
the Enforceability of Arbitration
Agreements Included With the Delivery of
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