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IT INVESTIGATION 

tr0ducih.n 

With perhaps the exception of medical malpractice, no tort action consistently requires 

as much pre-suit investigation and screening as a potential bad faith case. Most people would 

never-consider investing their savings in a stock without knowing something about the 

background of the company. Yet, many lawyers think nothing of investing their scarce time 

and resources into bad faith cases that have no hope of being successful. In most instances, 

problems can be avoided by simply conducting an adequate pre-suit investigation into the 

client's claims. Adequate pre-suit investigation also serves as the cornerstone of any highly 

successful bad faith case. 

When evaluating a potential claim, it is extremely important for an attorney to be 

mindful of the fact that a bad experience with an insurance company does not necessarily 

equate to bad faith. Not every denial of benefits by an insurance company gives rise to an 

action for bad faith; The reason for this is simple. A n  ins1xmce pelicy is redly n c t h g  more 
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~ 1 1 ~  a G V L ~ L I ~ L L  U G L W C G I ~  L I ~ G  cumpany and the insured. insurance companies, in the exercise 

of their rights, are entitied to read and interpret their insurance contracts and, where no 

coverage exists, to deny claims. Thus, breach of contract is not necessarily synonymous with 

bad faith. A plaintiff must go beyond a mere showing of non-payment and prove a bad faith, 

nonpayment without any reasonable ground for dispute. To put it another way, the plaintiff 

must demonstrate that the insurance company had no legal or factual basis to deny the claim. 



Given this demanding burden of proof, an attorney owes it to his client and to himself to do 

his homework well before filing suit. 

A. tion Pram the Client 

Almost every new case begins with a phone call. The prospective client will anxiously 

explain their predicament and will usually finish their story about their fifteen-round fight 

with an insurance company by saying, "Can they do that?" Of course, some times an attorney 

will &ow right away that the answer to that question is, "Yes." If the potential client indicates 

that their policy was not in force at the time the claim was incurred or that a particular 

condition is truly preexisting and was subjected to underwriting, then no matter how badly a 

claims handler has treated the insured, they will simply never have an actionable claim for bad 

faith. However, in most cases, it is almost impossible to evaluate the nature and value of a 

potential claim without a full and complete investigation into the claim, the claims file and the 

policy of insurance. Therefore, an attorney should try to set up a meeting with the potential 

client as soon as possible. 

Prior to the initial client interview, it is important for the attorney to give the potential 

client a number of pre-meeting homework assi-ments. Generally speakingj the potential 

c!ient should bt: asked to p:c&:ce the f ~ ! ! ~ i f i g  (as best they c8iij prior to the initial meeting: 

1. The Insurance B w  - A lawyer simply cannot 

evaluate whether it is possible to obtain a directed 

verdict on the contract claim as required by National 

Savinqs&fe I n s w c e  Company vs. Dutton, without 

first analyzing the insurance contract itself. 



2 .  C o r r ~ d e n c e  aktB Other Doc- - Letters and 

documents regarding the claim whether drafted by a 

potential client or the insurance carrier are critical. 

Letters and documents between the potential client and 

the insurance carrier are the best source for ascertaining 

the exact basis for the carrier's refusal to pay. If your 

potential client has made the mistake of throwing these 

letters away, you must direct them to carefully 

reconstruct the date, time and content of each letter for 

future discovery purposes. 

3. Prepare a Time l i n e  - Direct the potential client to 

reduce his or her entire claims experience to a written 

time line. Such a time line should include dates of 

injuries, medical treatment, claim letters, phone calls 

from adjusters and the dates on which the claims were 

denied. A well constructed time line is invaluable. The 

a t t~mey use tb2s time line wheii evahatiiig the 

complaint, drafting the complaint and when deposing 

insurance company employees. Finally, a well 

constructed time line will serve as the key 

demonstrative exhibit in the case. 














































